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CASES WITHOUT TREATISES. 


Iam glad to see the Harvard Law School fairly on the de- 
fensive, at last, concerning its methods of instruction. I am glad 
to see it forced to speak of the writers of treatises, past and 
present, with something like respect. This was not the tone of 
that institution and its trumpeters eighteen years ago, when the 
new order of things began and the study of law through the 
medium of cases was proclaimed with all the enthusiasm of a 
new discovery. The school which Nathan Dane, the digester, 
founded on the proceeds of his Abridgment, which gained such 
rapid renown under its earliest professors, writers of treatises like 
Story and Greenleaf, and which broadened that renown under 
later writers of treatises like Washburn and Parsons, turned its 
back rudely all at once upon its proudest traditions. A new 
revolution began. Huge volumes began to issue from the press 
in the names of their new and young successors, which were 
called ‘* Selected Cases;’’ they consisted of old English reports, 
seriatim (with the head-notes clipped out), in which were in-' 
geniously construed some sections of the Statute of Frauds with 
various turnings and windings; cases which a text-writer like 
Benjamin would dispose of in a few pages of historical comment, 
or one who followed John William Smith’s method by one 
** Leading Case ’’ followed by a brief annotation. These volumes 


were offered in place of text books on comprehensive branches 
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of the law and were praised by a rising Cambridge clique as some 
astounding production of genius. What chagrin those last men 
felt of the old regime, Washburn and Parsons, I well know. 
But criticism was thrown away; forthe head administrator of 
the University, a specialist in the exact sciences, was a man of 
determination. Alumni who criticised were frozen out of the 
confidence of the University, and they who doubted were damned. 
Years passed away. A profession, always conservative in its 
habits, did not take warmly to these new methods. Practising 
lawyers still clung to their Kent and Blackstone. Old law books. 
were re-edited, new ones were written; many of them deserving, 
doubtless, the worst that was ever said of them, but others 
yielding reputation to their authors, several of whom soon earned 
recognition as valuable instructors at other law schools. The 
volumes of ** Selected Cases’’ did not pay meanwhile as a pub- 
lishing investment, and were not kept up. The school at Har- 
vard did not flourish, in spite of new gifts and endowments. 
Here, where law was taught as a science, the rumor spread abroad 
that young men were fitted not for the bar, but for member- 
ship in the Antiquarian Society. Harvard University grew im- 
mensely in other departments while this one fell behind. Other 
law schools in the country, which preferred to teach its students 
what to do and how to do it, outstripped this historical institu- 
tion in point of numbers, and, one might add, in reputation be- 
sides. One of these, which was founded in a neighboring city, 
called in some of the rejected advisers of Harvard University, 
mingled the young and the old in its faculty, combined what- 
ever methods of instruction had proved useful, and without gifts 
or money funds to strengthen it, passed the Harvard Law School 
in numbers. This situation made anxiety at Cambridge. The 
immense machinery of the great University commemoration in 
1886 was used to bring up the Harvard Law School once more; 
the long and splendid roll of the alumni of that school was ex- 
posed; and by means of a new association of graduates and a 
prodigious expenditure of money, a sort of revival was started. 
The effect of that revival, Ihope, will be permanent and salutary. 
But it has cost the University already, if I mistake not, a sort of 
** hedging ’’ upon its patented methods; and lately we are toldin 
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a semi-official way that books are soon to be written by the 
professors of the Harvard Law School after their long diving- 
bell research in the abyss of the law, which will teach their pre- 
decessors and the professional world how treatises ought to be 
written. 

I am glad to see, furthermore, that part of this defense of the 
Harvard Law School has been trusted to Professor Gray; for 
he, if I mistake not, though one of the new corps, has never 
boasted, but has performed his share of the work of instruction 
in a quiet, unostentatious and most acceptable manner; and he 
has already broken through the hedge which was planted eighteen 
years ago, by publishing a scholarly text-book on the subject of 
‘* Perpetuities.’’ I shall wish to reply to his article which the 
last number of this magazine contained, ! in his own calm and dis- 
passionate temper. I shall wish this all the more, because he 
pays a generous and fitting tribute to that veteran and Carlyle of 
our American text-writers, Dr. Bishop, who, being a resident of 
Cambridge these many years, has said and written some of the 
most pungent criticisms which have been said and made by any 
one concerning the new methods in favor there. 

Professor Gray is at some pains to prove that judicial de- 
cisions have played a larger part in the development of the law 
than systematic treatises. I will grant him at once, that a 
writer of treatises has subordinate functions to the judge, that 
there is no ‘ official text-writer’’ and that it is the judge 
who makes the law, or rather the court, the majority of judges 
on an appellate bench. And so, too, it might be proved that it 
is the legislator, or rather a majority in both Houses of a Legis- 
lature, that can make sweeping changes far more influential in 
the historical development of the law than that of a hundred 
judicial expositors. But for all this, I do not accept Professor 
Gray’s corollary that judges are necessarily wiser and abler and 
more worthy of influencing our jurisprudence than lawyers who 
write treatises or lawyers who are not on the bench at all; nor 
do I assert that our members of the legislature are necessarily 
wiser and abler and more influential as a class than the judges. 


1 Vol. 22, p. 755, American Law Review. 
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And, opinion against opinion, I will venture the assertion 
that such text-books as those of Coke, Blackstone and Kent, and 
several others I might mention, have done more for the real 
development of our law in England and the United States than 
any of the opinions pronounced in any one case or by any one 
English or American judge who can be pointed out. I further 
believe that the influence of Blackstone or even Kent, as a judge 
upon the bench, has weighed little by permanent comparison 
with the unofficial ‘* Commentaries’’ which each prepared for 
purposes of general instruction to young men entering upon the 
profession. And, for still another instance, nearer home, I will 
add the opinion, formed after a pretty careful examination of 
American cases on divorce law for’ my own purposes, that Dr. 
Bishop’s commentaries on that subject have been relied upon 
and cited to fortify a court’s conclusion more frequently than 
the separate exposition of any particular judge upon divorce 
subjects; and Dr. Bishop, I believe, was never a judge, nor a 
‘legal instructor, nor a large practitioner. In a few of our 
American States, Iam well aware, the judges show themselves 
very chary about citing or alluding to any text-book of the 
times; and yet in the vast majority of our States, where the law 
has been made for a rapidly growing population, the reports 
will show that the court, as well as counsel, quote and refer to 
such books almost constantly, making it apparent, in many in- 
stances, that the parallel citations from other State reports, the 
argument, the comparison of conflicting dicta on decisions, and 
above all the announcement of general and primary principles re- 
lating to the subject in these text-books, has served frequently 
asthe ground-work for the case and the decision at hand. 

I do not sympathize with Professor Gray, therefore, in his 
apparent condemnation of text-books produced by the American 
bar, because there are so many ‘*‘ worthless ones ’’ which ** weigh 
down the class.’’ I believe, rather, that the best among these 
text-books should be discriminated and fostered until better ones 
are written to supplant them, for the race will exist as long 
as the law itself; and the same may be said of text-books 
and dictionaries on all branches of study where information 1s 
accumulated. Still less do I sympathize with his most unbecome 
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ing apothegm: ‘‘ That a man is a judge is at any rate some evi- 
dence that he is a good lawyer; that he has written a law book 
is no evidence at all.’? In my opinion a man who has written a. 
good law book — by which I mean no mere compilation, but one 
which may edify the profession upon some important and diffi- 
cult subject, one which defines well and classifies well —-has 
already given proof that he is a good lawyer. He may not, for 
various reasons, be a man who could prove successful at the bar 
in all points; he may be something of a recluse; but he is very 
likely to prove, at least, a competent instructor at a law 
school. And more than this, we well know that in the English 
profession, which is always slow in recognizing merit, but dis- 
posed to reward handsomely when it does recognize, Lord 
Tenterden’s first rise in life came from writing ** Abbott on 
Shipping,’’ and that ‘‘ Benjamin on Sales,’’ only a few years 
ago, launched an expatriated American and a foreigner into 
lucrative practice. 

No one knows better than I do that the fame and the emolu- 
ments of one who gives much of his time to preparing treatises, 
bear very little real proportion to the labor and sacrifice involved ; 
that the whole tendency under our immense and crushing load 
of accumulating precedents is to make all law treatises ephem- 
eral, and that an author who has succeeded in selling one edition 
has so much to add or alter when preparing a new one, because 
of these constant innovations in the law, that instead of ‘* paying 
his debt to the profession,’’ as they used to say, he finds it hard 
work to keep down the interest of that debt. If one must live 
by his professional labor, he will certainly prefer to work into a 
large office practice, or to go upon the bench, or to accept the 
income of a well-salaried professorship. But various causes will 
sometimes keep even a good lawyer at work with his pen where 
he has once taken it up; perhaps he has easy means, or some 
disqualification for active service, or he prefers a dignified use- 
fulness to money-making or idleness. Such cases at all events 
occur. It was old age forcing him to leave the bench that 
drove Chancellor Kent to such labors. Dr. Bishop’s example, 
which evidently impresses Professor Gray, has been and may yet- 
be the example afforded by others, and most assursdly, as Pro- 
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fessor Gray says so happily, ‘‘ no lasting work in jurisprudence 
will be done by one who does not believein its seriousness and 
dignity.’’ 

It is, however, in my estimation, a great hindrance to good 
legal authorship at the present day, for one, however conscien- 
tious, to be too greatly impressed with the idea that his work in 
jurisprudence will be lasting; or at least that it will continue to 
do its solitary work, and advertise its writer, instead of being 
caught up and incorporated in new treatises, which deal with 
law and our complex society in a later and more comprehensive 
development. Professor Gray thinks, after all, that legal treat- 
ises hereafter are destined to play a much more important part 
in the law than they have hitherto done. But why hereafter? 
Have they not always played an important part? It is my be- 
lief that the happy field which Coke, Blackstone, Kent, and 
others before any of these pre-empted, will not fall easily to 
others of our later day. New and good commentaries, even on 
the most general subjects, will yet be written in the future; and 
yet their writers are not likely to enjoy the clear fame of Black- 
stone and Kent. The world of to-day expends little time in 
paying devotion to particular writers or actors in events; one 
must take his honors out of a larger heap than formerly. This 
is no reason, however, why Story, Greenleaf, Washburn, Par- 
sons, Williams, Stephens, Jarman, and the rest of the host 
whose names occur to mind, may not be said to have done a good 
work for their own ages and the ages to come. Their learning 
and intellect will still illumine the courts under their own names 
or under newer names. But this learning, this illumining intel- 
lect, we must have, and while the judges make and decide the 
law, the text-writers will compare, sift, weigh and aid our vast 
cluster of jurisdictions in harmonizing their jurisprudence and 
reconstructing principles out of the constantly changing rela- 
tions of modern life. 

But now as between legal treatises and legal opinions as a 
means of legal instruction. Here Professor Gray still seems 
pursued with the idea that treatises are necessarily written by 
men of no ability, and badly, even if conscientiously written. 
' Neither judge nor text-writer seems to me infallible, and when 
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one sees how many judicial decisions get vverruled on appeal, 
how many of them breed long opinions on the majority and mi- 
nority side, how often the courts of one State or country array 
themselves on opposite sides in deciding upon the same presenta- 
tion of facts, he will feel more and more convinced that a careful 
comparison of these decisions and dicta by those who write from 
the general and impartial standpoint of a scholar and legal his- 
torian becomes of immense value to the profession. Consider, 
for instance, in the recent development of railway transportation, 
how often the Supreme Court of the United States has served a 
sort of umpire between conflicting States ; or in how many doc- 
trines of equity jurisprudence, eminent chancellors have man- 
aged to weave themselves from one web into another by their 
subtle and ingenious distinctions. I heartily agree with Profes- 
sor Gray in his disgust with those German jurists who seem to 
write mainly for the purpose of refuting and reviling each other ; 
though, if my recollection serves me, some of his own set used 
to be in the habit of quoting these same German jurists with a 
gusto quite in contrast with the flippant disparagement they be- 
stowed upon our English and American text-writers. The Ger- 
mans in all departments of study and criticism, although bringing 
many valuable facts to light by their minute erudition are too 
ambitious of inventing new and independent theories to which they 
warp everything; and this may serve a hint to instructors who 
are too much set upon patented methods. Of our industrious 
text-writers some amass the cases where the lawyer may search 
for himself, some are compilers simply with little literary 
taste ; but it will be strange if a man of real ability who has ex- 
plored a legal subject for himself cannot throw out a useful hint 
by way of criticism, or, having real skill of expression cannot 
state legal principles in a lucid and impressive manner. Books 
differ in merit on all subjects; but few of us professional writers 
try to usurp the functions of the court and few forget the maxim 
‘* thus the law is written.’? We know that the courts decide and 
that we are to gather these decisions together, whatever our - 
sonal opinions. 

If a hundred books, ambitious to instruct and elucidate, includ- 
ing text-books and digests (and good digests are invaluable) 
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are turned out in one year, how many thousand judicial opin- 
ions are pronounced in the court, during the same space of 
time, and printed besides, giving various views upon various 
subjects? How will you find these cases at all without good 
head-notes and a well prepared index or digest? And having 
found them, to which of them shall your student be directed for 
studying out in ** selected cases ’’ the elements of some general 
and comprehensive branch of the law, such as contracts, torts, 
equity, real property? You will answer, perhaps, the old 
cases, the opinions of the English master-minds like Mansfield, 
Ellenborough; or judges still earlier. If so, you are turning 
him from current American life and methods, and fitting him 
rather for a bookworm than a lawyer with a career of his 
own to make. But if you direct him to cases past and 
present, and if you wish to ground him in the development of 
principles, landing him where he will know just how principles 
are applied by lawyers in the world of to-day, then it is impossi- 
ble for you to teach him by plunging him into the ocean of re- 
ported precedents to swim for himself. Many of these cases, no. 
doubt, are of priceless value to look up, but you, the instructor, 
must guide him, and you will not guide him without using for 
yourself andas a medium of instruction the commentaries or text- 
books which you keep out of his hands. For whatever is of 
permanent value in the opinions, the maxims, the judicial rulings. 
of the past has already gone into our text-books, and commenta- 
ries, of the best class, and from the text-books of one age into 
those of another. 

In brief, there should be, I think, no real conflict between 
commentaries, digests and judicial opinions, as helps in legal in- 
struction. All are useful in their own way, and no lawyer knows. 
how to handle his tools who cannot make a proper use of all, and 
of statute codes besides. He is on a false course if he is led to 
believe that law is an exact science and capable of being reduced 
to a few simple principles unerringly applied. Law is rather 
the relation of all things, of all human society, of human so- 
ciety to God, and as society expands and social relations grow 
more intricate with the progress of arts and sciences and the 
development of human experience, these relations become vastly 
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complicated. Thechief concern of the practical lawyer is his own 
age; and he makes himself useful to his clients when he knows, 
not only that the law is uncertain in many points, but how far it is 
certain and how far uncertain. I believe with Professor Gray, that 
a student should be interested in his studies, and that a real case 
between man and manin which he engages should interest him most 
of all. This is why a moot court, which Judge Story in his day 
made so eminently attractive, is, in my opinion, an indispensable 
adjunct to every law school of the best grade. Such work sets 
a student to looking up cases, and so far the ‘* case system ’’ is 
good, if the student be not led to ignore the best of the latest 
decisions and to imagine himself living in a remote country and 
generation when judges appear to have said a great many quaint 
things expressed in bad grammar. New applications of princi- 
ples, new points but recently decided, will have passed into set- 
tled precedents or a familiar agitation by the time our present. 
student has made his fame at the bar. 

Professor Gray disclaims for himself and his associates, all 
stereotyped use of the ‘‘ case system,’’ but he adds, ** we agree 
only in making cases, not text-books, the basis of instruction.’’ 
Now against any such predominant ‘‘ case system,’’ let me ex- 
plain a method which I have seen tried and with very good success 
in educating at law schools. I do not claim that there is any- 
thing novel init. Every student is encouraged to study standard 
text-books and to use a standard law dictionary, in order to fix 
definitions and legal principles in his mind clearly. Lecturers 
are selected, men usually of professional experience who are 
capable of interesting by their way of putting a subject. These 
lecturers impress leading definitions and leading principles upon 
the student and try to give something like a historical view of 
the law; at the same time illustrating from all the reports, English 
and American, the earlier and the later. 

They refer the student to leading cases, or those which present 
some picturesque and striking points, or where the principle is 
well discussed; and often some one of the latest decisions will 
serve the lecturer’s purpose the best. There are also instructors 
in the school who in a more familiar class conference go over the 
same subjects with frequent question and answer; though the lec~ 
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‘turer too, encourages questions from the class, either at or after 
the lecture. Instruction on the leading subjects is thus covered; 
while other subjects of minor or special interest are covered in 
lesser elective courses. Notes are taken at the lectures, and 
upon the note-books and various examination papers a student’s 
standing is determined. The moot court and mock congress are 
both favored; but the former more especially; law clubs among 
the students also. ‘* What would you do if a client wished his 
remedy in such a case?’’ is constantly brought up. I have seen 
this method ( which makes use, but no exclusive use, of the ‘* case 
system’’) bring out excellent candidates for the bar; and ex- 
cellent examination papers, even on subjects where the lecturer 
was the only instructor, with the aid of the text-book which he 
commended by way of parallel reading. In short, experience 
convinces me, that neither the use of text-books nor the inde- 
pendent search among the reports for opinions can be properly 
dispensed with, and that the really useful instructor guides the 
whole work by either a visible or invisible treatise in which his 
whole subject is fairly classified and set forth in order. To be 
a good instructor one must have clear ideas and a facility of 
putting things clearly, and if he has the gift of personally im- 
pressing and inspiring the youth besides, all the better. 


James SCHOULER. 
Boston, Mass. 
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THE LIBERTY OF TESTAMENTARY BEQUESTS. 


Tt seems to be a popular‘notion that a parent cannot legally dis- 
inherit his child, or at least can only ‘* cut him off with a shill- 
ing,’’ —cannot, in other words, give away his whole estate to 
strangers. On the contrary, according to the system of Anglo- 
American law under which we live, a man may do with his own 
as he pleases, to the extent even of making his wife, and per- 
haps the co-creator of his fortune, choose between lifelong 
widowhood and beggary ; or to the extent of making a provision 
for his daughter conditional upon her marrying a particular per- 
son or not marrying at all,— nay, to the extent of disinheriting, 
her altogether, and throwing her upon the world as helpless as 
though she had been born the child of a savage. Subject to 
certain limitations, not necessary to mention here, he may under 
our, as under no other, legal system, dishonor every claim of 
nature and affection. ‘‘ However capricious or harsh or even 
cruel his testamentary act may be thought to be;’’ ‘* however 
hard it may be upon the interests of those whom the feelings of 
man, and almost the ordinances of God, require should be pro- 
vided for’’ (I am quoting the words of eminent English judges), 
nevertheless the law gives him this liberty, and his will must 
prevail. Todo otherwise would be, in the view of our law, to 
make a man’s will for him, and not allow him to make it himself. 
Besides disinheriting his children, he is at liberty to make his will 
the medium of displaying his vanity, of gratifying grudges, in- 
dulging an idle caprice, and fooling the world to the top of his 
bent, provided only and always he is not lacking in mental ca- 
pacity, and observes certain forms in the publication of his 
testamentary purposes. 

This is a momentous power to place in the hands of any man — 
the wisest and most just. But in the hands of a vicious man, or 
of an upright man }hut broken in health, enfeebled by age, per- 
haps just short of legal imbecility, or, under the influence of self- 
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seeking attendants, to a degree just short of duress, — it is a 
most dangerous power, and is, and always has been, the subject 
of the gravest abuses. It is urged, moreover, that its exercise 
may be, and frequently is, a menace to public interests. When 
used by the very rich to forward an ambitious project of found- 
ing a family and continuing a name by creating a perpetuity of 
fortune, in the fond but delusive expectation of making immor- 
tal what the Creator meant, and has declared, to be mortal, the: 
interests of society may be seriously jeoparded, especially in a 
commercial age, when the freest circulation of property is as. 
essential as that of the blood in the human body. It was Bishop 
Butler, ‘*the wisest clergyman who ever lived,’’ according to 
Dr. Arnold, who said that *«* we may with good conscience retain 
any property whatever to which the laws of the state give title, 
but no man can give what he did not receive, and as no man can. 
himself have a perpetuity, so he cannot give it to any one else.”’ 
But the law, as it stands, only partially restrains such ambitious: 
projects. 

The case of Peter Thellusson’s will, well known to all lawyers, 
is an apt illustration. The vaulting ambition of that steady-go- 
ing old merchant of Philpot-lane, London, who died in July, 
1797, almost approaches the sublime. Of his immense fortune, 
his will gave legacies to his wife and children amounting to 
£100,000, but the residue, amounting to over £600,000, besides 
landed estates of the annual rental of £4,500, he devoted to 
making a veritable man of money of a then unborn great-grand- 
son. Hedirected hisresiduary estate to be put out at interest, and 
the interest to be compounded, during the lives of his three sons, 
and their sons, and when the sons and grandsons were all dead, 
then the entire amount was to devolve upon his eldest surviving 
great-grandson. Should no great-grandson be forthcoming, 
he directed the huge pot of money to be emptied into the sink- 
ing fund for the reduction of the national debt. Of course, the 
sons were outraged by such an unfatherly way -of locking 
up, for two generations to come, this enormous peculium. A 
great fight was begun. The end was not reached until 1859, 
when the House of Lords decided that the grandson of 
Peter’s eldest son, not his eldest great-grandson, was the 
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heir. When the will was first published, it is said to have 
excited feelings not only of astonishment, but of indignation and 
alarm, in the public mind. The possibility that at the end of 
seventy years, a single individual Englishman should be the 
possessor of a fortune of nineteen or twenty million pounds 
sterling (which sum it was calculated the property would by 
that time amount to), was enough to overwhelm the British 
imagination. The owner of such a fortune had it in his power 
to smash every broker in the Stock Exchange, to bribe all the 
members of both houses of Parliament, perhaps break the Bank 
of England, and invite tice French, with their brass money, 
wooden shoes, and guillotine, to come over and possess the land. 
But the Lord Chancellor declared the will valid, and his decree 
was affirmed by the House of Lords. Parliament resolved, how- 
ever, that Thellusson’s will should be the last of its kind, and 
enacted in 1800 that perpetuities for a longer period than twenty- 
one years from the testator’s death should be void. When the 
Thellusson heir came into his fortune in 1859, it was found that 
the disasters so confidently predicted had been averted. The 
lawyers in the case had nobly come to the rescue of the British 
constitution, and they had saved the ingenuous young gentle- 
man from the dangers incident to the possession of nineteen 
millions of sterling money, — for after the expenses of the liti- 
gation, and the accidents of management, it is stated that little 
more than the original sum of £600,000 was left of this colossal 
fortune. 

As a quick descent from the sublime to the ridiculous, and to 
show what absurdities the law permits, consider the case of the 
will of Mistress Anne Burdett, of Gilmorton, in Leicestershire, 
made in 1868, which not long after came into chancery. By a 
codicil she directed her executors, immediately after her funeral, 
to cause the windows and doors in every room of her dwelling- 
house to be bricked up ina solid and substantial manner, thus 
immuring all the goods and chattels in the house, even to the 
clock on the mantel-piece, and to continue the bricking up for a 
period of twenty years. The kitchen only was to remain un-, 
-sealed, and in this apartment some respectable married couple 
were to be installed ata peppercorn rent of the $d per week, 
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their duty being to take care of the premises and, in particular, 
to see that no attempts were made to ruise the brick blockade of 
the doors and windows. In order that her directions should be 
carried out to the letter, certain bencfits under the will were 
given to the trustees, which benefits they were to forfeit if the 
house ceased to be in a strictly bricked-up and barricaded state. 
By another codicil this lively and genial testatrix directed that. 
the windows should be boarded up and nailed with good, long 
nails, bent down on the inside, and then covered up with sheet 
iron and tin. This extraordinary will was disputed, but probate 
was eventually granted. Then the parties who were dissatisfied 
took the case into chancery, and no fewer than eight counsel 
learned in the law appeared in the cause. Those who supported 
the validity of the devise quoted the poet Pope’s lines to the effect 
that a testator may ‘* endow a college or a cat,’’ seeking to draw 
therefrom the inference that Mrs. Burdett was entitled to dispose 
of her own precisely as she liked, even though her testamentary 
injunctions were of the most capricious and grotesque nature. 
The court pointed out, however, that, in this case, the testator 
had endowed neither cat nor college, for the draftsman had 
(either intentionally or otherwise) omitted the words necessary 
to effect a devise of the property thus hermetically sealed ; there- 
fore the trustees were directed to unseal and release all this 
hitherto useless property, and distribute it as the undisposed 
residue of real and personal estate. Otherwise there was nothing 
legally wrong about the will and codicil. 

Again, it is urged that something is due to morality and de- 
cency. If the will-making power were abolished, or testators 
were given the disposal of only a small moiety of their property, 
the rest to be distributed under the statute as intestates’ estates. 
are — there might be an end of the unseemly wrangles of disap- 
pointed heirs in probate contests, in which otherwise estimable 
people seem not to hesitate to blacken the name and memery of 
the dead, to open every closet of the home of their childhood, 
impute the basest motives to a brother and perhaps to the sur- 
viving widow —all to show that a man as sound mentally as 
Julius Cesar, was either the victim of some mental malady or 
else of the undue influence of some designing legatee. 
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Which was the harder fate of one New York millionare —to 
have one’s corpse stolen by blackmailing ghouls and carted off in 
a sack, as was his case, or to have packs of distant and forgotten 
poor relations gather in court to fight for years over the corpus 
of his estate, as was his case also — is not easy for the ordinary 
mind to decide, off-hand. 

I have stated the case pretty strongly, but not unfairly, I think. 
Nevertheless, the objections urged to the liberty of arbitrary 
wills —that it is contrary to the law of nature, that it is an inno- 
vation and interruption of that course of equal succession which 
positive law has established in the case of intestates, that it breeds 
family dissensions and encourages fraud and jeopards serious 
public interests —these objections, though just and serious, are 
not, I venture to affirm, sufficient reasons for interfering with that. 
liberty of testamentary alienation which the law now bestows. 

1. To say that this liberty is against ‘‘ the law of nature’’ be- 
cause it permits a father to disinherit a child, with or without 
good cause, is an error; and the error consists in considering that 
children have by the law of nature a vested right in a parent’s 
property made vacant by his death, an error which follows from 
the mistaken notion that the beneficent institution of property 
rests on any natural right of man as a human being. I own the 
house I live in because the laws and constitution of the sovereign 
State of New York, in which the house is, gives me the right to 
own it, to sell it, or give it away, by deed or by will and testa- 
ment. A right of private property exists because it is for the 
general advantage that it should exist, and being such, the law 
has created it, and has prescribed the conditions and means by 
which it may be acquired, retained and employed. ‘* Banish 
governments,’’ said Bossuet, ‘‘ and the earth and all its fruits are 
as much the common property of mankind as the air and the 
light.”’ ‘* For the enjoyment of that which I regard as mine,”’ 
sa.d Bentham, ‘‘I can only count on the provisions of the law 
which guarantees it tome. Property and the law were born to- 
gether and will perish together. Before the law, there was no 
property ; banish the law, and all property ceases.’’ By the 
same guarantee of positive law, and not by any law of nature, 
children have any right to a deceased parent’s property. 
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Under the law of nature, if that phrase denotes the customs 
of primitive times before the establishment of magistracy and 
settled law, quite a different state of things would follow the 
death of a father. If it is shown, and it is generally conceded 
to be true (1) that the end of property is subsistence, and 
hence, that in a state of nature we can assume no more than we 
use, nor hold it longer than we live and are capable of using it, 
and (2) that the mode of acquiring property in a state of na- 
ture is by occupancy — an act of the body and not of the mind, 
and which can last only so long asthe body lasts, and finally, (3) 
if the transfer of property requires the consent of the owner, 
which can, of course, be expressed only while he lives, the con- 
clusion is reasonable that by the natural law or constitution of 
things, the death of the proprietor does not ipso facto, operate 
to transfer his property to any other person, but, on the con- 
trary, that the property reverts to the common stock, or else 
is left vacant to become the spoil of the strongest and longest 
arm that reaches for it. 

Before men abandoned their nomad habits, and adopted a set- 
tled life, under established law and a magistracy to enforce its 
observance, —if that is to be deemed ‘a state of nature,’’ — 
the idea of inheritance can have found little lodgment in their 
minds, or much influence on their conduct. Indeed, the sanctity 
of private property was unknown or wholly disregarded during 
that long period of turbulence and anarchy, in which the custom 
of incessant and universal private warfare prevailed, until the 
time came when, by common consent, robbery was declared a 
crime against the public, punishable as such by public authority, 
and not by the individual arm of the man despoiled. A man’s 
chattels, such as they were, for there was no such thing as private 


property in land, were never free from the hazard of successful - 
plunder or from the need of a vigilant, armed defense, and little . 


thought or care could have been bestowed upon what became of 
them when Death, the last robber of all, should finally overpower 
the last possessor. His great inheritance to his sons was a de- 
sire for vengeance; to bury his possessions with the defunct rob- 
ber seems, indeed, to have been the common practice, for they 
‘were never safe above ground. And we are told that the Vi- 
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kings of the North directed their gold and silver to be buried with 
them, to the end that their children might be driven to the 
necessity of following their father’s career, and become partak- 
ers of the glories of maritime piracy. Transmission by descent 
and acquiring by inheritance are therefore a necessity and a 
product of well ordered civil society; they are artificial rights, 
purely civil institutions, and though founded in our sense of jus- 
tice and in accordance with the general prepossessions of man- 
kind, they are contrived and created by positive law in the 
interest, and for the peace and well being, of civil society, which 
is their sole, as it is their sufficient, justification. 

2. A more plausible point made against the liberty of making 
inequitable or unequal wills is that ‘‘principles of conscience which 
speaks the dictates of the law of nature,’’ are recognized by, and 
made apart of, the statute regulating intestate succession, which 
considerately cares for the widow and orphan, and guarantees their 
just and equal claims upon the property of the deceased husband 
and father, and in the expectation of which children are educated ; 
but that those principles of conscience and equity are violated by 
the statute of wills which bestows upon the parent the arbitrary 
power to disregard the rights and disappoint the just expectations 
of his children. 

The sufficient answer to this is, that laws of inheritance are 
not designed or intended as favors bestowed upon a man’s 
widow, children or other kindred, for their own benefit; like all 
other laws of property, they rest upon the foundation of general 
utility and the common advantage. In furtherance of such ad- 
vantage, to prevent uncertainty as to the ownership of property 
made vacant by death, and thus avoid strife and maintain the 
peace and harmony of families, the law arbitrarily designates, 


generically, the members of the present owner’s family, whether 


naturally or artificially composed, who shall be invested with 
rights of ownership on his death. The law has the same object in } 
view, — to wit, the general advantage, — when it bestows, subject 
to certain limitations in the public interest, the right of dispos- 
ing of property by will and testament. The great commentator! 


1 4 Blackstone, b. IL, c. i. 
VOL. XXIII. 2 
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suggests that while we are apt to conceive at first view that 
the right of testamentary bequest has nature on its side, yet 
we often mistake for nature what we find established by long 
and inveterate custom. ‘* It is certainly,’’ he adds, ‘‘ a wise and 
effectual, but clearly a political establishment, since the perma- 
nent right of property vested in the ancestor was not a natural, 
but merely a civil right.” 

For a father to disappoint his children’s expectations of an 
inheritance by willing it to strangers, is no more a violation of 
their ‘* rights’’ than it would be to convey it by deed or mort- 
gage and then lose the proceeds in a commercial venture. Look- 
ing at their origin, there is no real difference between a gift 
made by deed to one’s children for their immediate use and 
enjoyment, and a gift by will, with the use and enjoyment 
postponed until the donor’s death. In the one case the 
beneficiary is capable of receiving at the moment of the 
giving, in the other his power of receiving is postponed until 
the giver has lost his power of bestowing. Each isa transaction 
between living persons: the fact that the actual transfer does. 
not occur until the death of one of the parties, does not make 
the gift the act of a dead man. It seems, therefore, that giving 
away property causa mortis is as much an inherent quality of 
ownership as gifts inter vivos. 

The law of intestate succession and the law of wills are both 
therefore civil institutions, established from considerations of 
political policy and general expediency. ‘* It comes to be law,’’ 
said Sir John Dalrymple, in his work on Feoudal Property, ‘* be- 
cause it is everybody’s interest that a man may name heirs by 
testament as he pleases.”’ 

The fact that in some individual cases such a liberty may 
be abused, is not a good reason for denying the liberty ab- 
solutely to everybody, provided the experience of society 
has shown that a general liberty, though liable to abuse in par- 
ticular cases, is better for the general good than no liberty 
atall. ‘If the greatest good of every community be the object. 
of laws contrived for it,’’ to use the language of the brilliant 
but unhappy Charles Yorke, in his considerations on the law of 
Forfeiture (published in 1744), ‘every lesser interest must 
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yield; it being only the property of divine government to recon- 
cile all private with public good in the final result of its dispen- 
sations.”’ 

There is not space for considering the cogent objections to the 
idea that the law should dictate to parents the way they shall 
distribute their property by will among their children. It is no 
doubt an evil thing for a father to waste a fortune which 
would have been an honorable support for his family, and so it 
is deservedly considered a cruel and unconscionable thing for a 
father to will away without cause a fortune from his posterity. 
But how can legislation prevent these evils without creating more 
mischief and general inconvenience than is sought to be remedied ? 

It may be answered that the experiment has been tried in 
France for a century, and has succeeded. Undoubtedly the 
system of limited testamentary powers adopted by the Code 
Napoleon,' has succeeded in accomplishing the distinctly pol- 
itical object for which it was devised, to wit, dividing the 
soil of France among the French people, instead of a handful of 
great landlords as in Great Britain and Ireland, whoseagricultural 
populations are the most wretched, as those of France are the most 
prosperous and happy, of all Europe. France has more than 
eight million proprietors of land, over half of whom are actual 


1 Under French law, a testator with 
one child may dispose of one-half of 
his property by will, with two chil- 
dren, of one-third, and with three or 
more, of one-quarter. In Prussia, no 
one can deprive his “ natural heirs of 
their claim to a fixed allotment,” 
sometimes amounting to as much as 
two-thirds of the whole. In Bavaria, 
he may dispose of no more than one- 
half, if his children be five or more, 
and no more than one-third if there be 
four or less than four children. In 
‘Italy, Austria, Greece and Portugal, a 
land-owner having children has the 
disposal by will of only one-half his 
land; the other half, legitima portio, 
cannot be burdened by any conditions. 
In most, if not all, the countries of 
Continental Europe, in Mexico, Cen- 


tral and South America, the Province 
of Quebec and the State of Louisiana, 
aparent may disinherita child ora 
child a parent, but only for certain 
specific causes, mentioned in the stat- 
ute, and the burden is on the proponent 
of the will to prove the testator’s mo- 
tives as expressed in his will, to have 
been well founded in fact. In New 
York (L. of 1860, c. 360) a person hav- 
ing a husband, wife, child or parent 
can devise or bequeath to any benevo- 
lent, charitable, literary, scientific, re- 
ligious or missionary society, no more 
than half of his or her estate, after 
payment of debts; and by another 
statute (L. of 1848, c. 319) such devise 
or bequest, to be valid, must have been 
made at least two months before the 
testator’s death. 
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cultivators of the soil, whilein England, with a territory only a one- 
third less than that of France, there are but 250,000 owners of 
agricultural land, and far less than that number who cultivate 
their own land. France remembers the words of Pliny; ‘ it is 
the great estates which have lost Italy.’’ But note, that not- 
withstanding such great political advantages (advantages which 
we already have in this country without curtailing testamentary 
liberty) the French system of reservé has been frequently de- 
nounced by many French statesmen and economists, as tending 
to break family bonds and weaken the interdependent relations 
between parents and children. It did not satisfy the first Napo- 
leon himself, who hoped by his institution of family entails 
(majorats) to realize his dream of a new nobility, as a lasting 
support of his throne. In 1826, the government of the restored 
monarchy unsuccessfully demanded of the Chambers a re-estab- 
lishment of primogeniture, and during the second empire, in 
1865, a motion in favor of testamentary liberty was made, but 
voted down by more than two to one. In the following year, a 
petition of the merchants of Paris for the same object, was pre- 
sented in the Senate, but was rejected after a full discussion. 
From time to time during the present republican regime, different 
projects have been proposed to enlarge the liberty of bequests: 
books and pamphlets have been written (notably by M. Le 
Play and his disciples), and widely circulated, with the object of 
arousing public sentiment —so that ‘liberty of testamentary 
bequest’’ has been adopted asa principle of social renovation 
and almost a dogma of party politics. While admitting the 
political advantages of the system, its opponents claim that it is 
destructive of parental authority and of respect for the head of 
the family, so essential to well ordered domestic life, — tempting 
the idle youth of twenty to contemn the wishes, if not the com- 
mands, of the father. ‘* You have done well, old man, to amass 
this fine fortune, and I shall proceed to gratify my tastes, and 
have my fling, on the expectation of the portion the law gives 
me, whether you like it or no. You may give your ‘ disposable 
portion’ to whom you please, but you can’t despoil me of my 
share.’”’” And although it is true that sincere filial affection can- 
not be won by an expectation of testamentary rewards, yet while 
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human nature remains as it is, a man in declining years, and in 
such circumstances asto become burdensome, and perhaps of- 
fensive, cannot always count upon the attentions of children, 
who have perhaps assumed the cares and obligations of other re- 
lationships. To deny to such a man the privilege of rewarding 
the good Samaritan who pours oil upon his wounds, or of pro- 
viding a bed ina home for some other similarly uncared for 
Old Man, is obnoxious to every principle of conscience, justice 
and equity. And all this is quite independent of the considera- 
tion which had weight with Chancellor Kent, that freedom of 
bequest ‘‘ furnishes one of the strongest motives to industry and 
economy.”” 

The Province of Quebec, and the State of Louisiana, have in- 
herited the Code Napoleon, but I know of no other Anglo-Saxon 
people who have ever even agitated the question of abolishing, 
or seriously curtailing, the liberty of testamentary alienation. 


Amasa A. REDFIELD. 


New YorE. 
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The second revolt against the narrow and unyielding technicality 
of the common law took the form of enlarging the power of 
juries. It culminated in the abolition of special verdicts in 
criminal cases, in the conception of the power of juries to resolve 
by their verdict all conclusions both of law and fact, and, under 
the influence of Fox’s Libel Act, in making them, in criminal 
prosecutions for libel, judges of the law as well as of the fact. 
In our country, the revolt extended still further. We were not 
content to make juries judges of the law in criminal actions for 
libel; we declared in many of our constitutions that, in all crim- 
inal prosecutions, they should be judges of the law as well as of 
the fact. You did this in the constitution which you adopted 
amid the throes of the revolution in 1777. The principle pre- 


vailed in your jurisprudence until the year 1871, when it was 
abolished by a happy stroke of judicial legislation, in a judicial 
opinion overruling a long line of preceding cases? and putting a 
new exposition upon a constitutional provision,’ without vouch- 
safing any reason therefor. * 

In the jurisprudence of some States this principle still prevails.® 
It obliges the judge to charge the jury that they are judges of 


1 Part of an Address read before the 
Georgia Bar Association at Atlanta, 
Aug. 7, 1888. 

2 Holden v. State, 5 Ga. 441; Berry 
. State, 10 Ga. 511; Keener v. State, 
18 Ga. 194; McPherson v. State, 22 Ga. 
478; Dickens v. State, 30 Ga. 383. 

8 Const. Ga., art. I, § 2, par. 1; Ga. 
Code 1882, § 5019. 

4 Anderson v. State, 42 Ga. 9, 32, 
34; reaffirmed in Hill v. State, 64 Ga. 
454; and (on the principle of stare de- 
eisis) in Ridenaur v. State, 75 Ga. 
382, and Danforth v. State, 75 Ga. 614. 


5 Illinois: Schrier v. People, 13 Il. 
17; Fisher v. People, 23 Ill. 288; 
Adams v. People, 47 Il]. 376. Compare 
Mullinix v. People, 76 Ill. 211. 

Indiana: Keiser v. State, 83 Ind. 
234; Fowler v. State, 85 Ind. 538; 
Powers v. State, 87 Ind. 145, 146. 

Maine: State v. Snow, 18 Me. 846. 
Massachusetts: Com. v. Porter, 10 
Met. (Mass.) 263, 283; 

Tennessee: Hannah v. State, 74 
Tenn. (11 Lea) 201. 

North Carolina: By statute, 
State v. Meller, 78 N. C. 74 
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the law and are not bound by his instructions,! or even by the 
decisions of the Supreme Court.? It allows them to pass upon 
the constitutionality of statutes.* It allows counsel to argue 
the law to the jury,‘ to read books of law to them in argument,° 
and in some conceptions, even to argue against the law as 
already laid down by the court in the particular case. This 
extravagant conception is slowly disappearing from our juris- 
prudence; and in the Federal and in most of the State courts, 
the judge charges the jury that they are bound by the law as 
laid down by the court. 

If a continental jurist were told that, in some of the most en- 
lightened States of the American Union, we gather together 
twelve men from the community at large, first examining them 
on their voir dire and rejecting them if they are so intelligent as 
to read the newspapers and so thoughtful as to have formed an 
opinion of the case, thereby rejecting the intelligent and select- 
ing the ignorant; and then make the ignorant twelve judges of 
the law, and even interpreters of the constitution, independent 
in this respect of the judge on the bench, —if a continental 
jurist were told this, he would believe it, because he is ready to 


believe any fantastic thing which is said about American juris- 


prudence and American institutions. He would believe it, but 
he would regard it as the conception of a wild and half civilized 
people. 


1 Fowler v. State, 85 Ind. 538, 541 


(Elliott and Zollars, JJ. dissenting) ; 
Hudelson v. State, 94 Ind. 426, 429; 
Nuzum v. State, 88 Ind. 599. Compare 
State v. Vincent, 37 La. Ann. 792; 
State v. Hannibal, 37 La. Ann. 619; 
State v. Johnson, 30 La. Ann. Pt. 
Il, p. 904; Kane v. Com., 89 Pa. 8t. 
522, 527. 

2 Keiser v, State, 83 Ind. 234; 
Fowler v. State, 85 Ind. 538; Lynch v. 
State, 9 Ind. 541; Williams v. State, 
10 Ind. 503; Daily v. State, 10 Ind. 
536. 

8 Power recognized in State v. 
Thomas, 47 Conn. 546. Compare State 
». Buckley, 40 Conn. 246. 


4 Hannah v. State, 74 Tenn. (11 
Lea) 201; Com. v. Porter, 10 Metc. 
(Mass.) 263, 233, 287 (able opinion by 
Shaw, C. J.). 

5 Com. v. Austin, 7 Gray (Mass.), 
51; Stout v. State, 96 Ind. 407; Mc- 
Math v. State, 55 Ga. 8, 804, 308; War- 
mock v. State, 56 Ga. 503; Johnson v. 
State, 59 Ga. 142; Jones v. State, 65 
Ga. 506. 

® Com. v. Porter, 10 Metc. (Mass.) 
268, 283, 287; State v. Verry (Kan.), 
13 Pac. Rep. 838. See also White v. 
People, 90 Ill. 117- Lynch v. State, 9 
Ind. 541. 
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But, on the other hand, if we were to turn to his system of 
jury trial, what may we find? On a summer day in Stockholm, 
a learned Swedish advocate explained to an American lawyer the 
jury system which obtains in that country. They have, indeed, 
a jury of twelve; for the jury of all Northern nations consists 
either of twelve, or an aliquot part, or a multiple of twelve. In 
Denmark it is eight, and in Russia the great criminal court con- 
sists of thirty-six members, twelve of whom are jurists and 
twenty-four of whom are laymen. But in Sweden the jury is 
what we would call a professional jury. It is an official body, 
chosen, I believe, for six years. The trial proceeds by methods 
which very much resemble our courts-martial. The evidence is. 
slowly taken down in writing, as it isdelivered. The case drags 
alung, perhaps for two years. Finally, the written evidence is 
carefully gone over and stated by the judge. He draws upa 
legal judgment, in which he announces his conclusion, which is 
that, according to certain rules of evidence — rules which I have 
already adverted to, borrowed from the scholastic period of 
German jurisprudence, —the judgment must be given in certain 
terms, either for the plaintiff or for the defendant. Then comes 
in the remarkable function of the jury, called the nemd. This 
function is to nod their heads. They regard it as unseemly or 
indecent, being laymen, and knowing nothing about these rules 
of evidence, to differ in opinion with the judge, who has studied 
them and understands them. The jury is therefore in that 
country a fantastic superfluity. A court with such a jury is like 
a coach with twelve extra wheels, none of them touching the 
ground. These rules of evidence, he was told, often result in 
the doing of palpable injustice — an injustice which is perfectly 
apparent to the judge, to the jurors and to both parties, but it is 
none the less pronounced and executed as the judgment of the 
law.) 

At the interview where this jury system was explained, there 
was another listener, an American corporation lawyer. He was 
captivated with the conception of such a system of trial and of such 
ajury. The idea of a jury that would nod their heads instead 


2 See the article of Herr Fahicrantz, on the Nemd, in our last number. — Ep. 
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of deciding unjustly for the widow in tears, or instead of bring- 
ing in enormous exemplary damages in cases of a slight railway 
injury, — was the kind of jury which he wanted. A trial that 
took place before a judge, where the testimony was not de- 
livered orally and the case crowded to a decision in a single 
day, but where it dragged its slow length along over two 
or three years, everything going down in writing and then 

becoming the subject of a grave analysis by a trained mind, re- 
sulting in a verdict formulated upon strict and definite rules of 
evidence, — all this was captivating to a man who had long been 

accustomed to being knocked down by the verdicts of juries. 

The learned Swedish advocate had written several brochures, 

endeavoring to persuade the legislature of his country to adopt 

the English jury system. Our American friend instantly pro- 
posed what the Yankees would call a ‘*swap.’’ He said: «If 
you do not like your nemd, your Swedish jury, you can have 
ours. We will ‘swap’ with you, as the Yankees say, and give 

you something ‘to boot.’ Just send your nemd over on the 

next steamer, and we will send back our jury in exchange, with 

at least a chromo thrown in to make up the difference. From 

the account which you give of your nemd men they will be en- 
titled to cabin passage; but to save expense we will send ours. 
over in the steerage. We will put them on board of one of the 
ships of the Thingvalla line; your gallant Scandinavian sailors 
shall be charged with their safety; they shall be carefully 
instructed not to let any of them get washed — overboard; but 
at the same time they shall be told that if any of them should 
happen to get washed overboard, it is not necessary that they, 

the said sailors, should peril their own lives in order to get them 
out.”’ 

From this, let us turn to another Continental picture. A learned 
friend! related to me the incidents of a trial for forgery which took 
place ina court at Rouen, in France. The prisoner came into the 
court-room and took a seat, with his counsel behind him. The 
bar filed in and took their places, the procureur in his place, the 
audience in theirs. Next the judges came in, and, in front of 


1 Geo. W. Taussig, Esq., of the St. Louis bar. 
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their seats, faced the audience. The audience simultaneously 
arose. The audience bowed to the judges, and the judges 
bowed to the audience. The judges then commanded the 
audience to be seated, but the prisoner remained standing. 
The judges then took their seats. The president of the court 
then drew out a paper, called a procés verbal, which had been 
framed by the procureur. This paper was a literal history of 
the life of the prisoner, including the incidents of the crime for 
which he was on trial, all of which had been raked together by 
police espionage, and extorted from the prisoner by a previous 
inquisitorial examination. The president of the court began the 
proceeding by addressing the prisoner: ‘* Your name is wi 
** Qui, Monsieur.’’ ‘* You were born at Marseilles, on such a 
date.’’? ‘*Qui, Monsieur.’”’ ‘*The name of your father was 

.’ Qui, Monsieur.’’ ** He was an honest book-binder.’’ 
«*Qui, Monsieur.’’ ‘* He took you out of school at fourteen, 
and put you to work at his trade.’’ ‘* Qui, Monsieur.’’ ‘* You 
got tired of the book-binder’s trade and ran away to Paris and 
apprenticed yourself to a lithographer.’’ ‘* Oui, Monsieur, but 
my father consented.’’ ‘* You stuck to this trade until you had 
learned it very well.’’ Oui, Monsieur.’? a certain date 
you intermarried with Mlle. Monsieur.”’ 
** You lived with her just six months, and then, I blush to say it, 
you deserted her and commenced living with a notorious 
courtesan.’’ Here the prisoner began to stammer out excuses, 
alleging that his wife had first been unfaithful to him. ‘ Have 
a care, prisoner! Haveacare! The jury are listening to you. 
Evidence will be produced to prove the affirmative of every ques- 
tion which is put to you. After living for some time with this 
profligate woman, you found that the earnings of your trade were 
not sufficient to support you both.’’ The prisoner here began to 
stammer denials or excuses, and was again interrupted with the 
like, ‘*‘ Have a care, prisoner! The jury are listening to you! 
The evidence will be produced against you on all these points. 


Then, in order to raise money to support the expenses of your > 


new establishment, you found means to procure some of the un- 
signed debentures of the Omnibus General. The signatures to 
‘these you deftly forged.” ‘* Non, non, Monsieur, it was not 
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I.’ ‘* With a package of these in your valise, on the morning 
of such a day, you took the train from Paris to Rouen.’ ‘* Non 
non, Monsieur, it was notI.’’ ‘* Have acare, prisoner, the jury 
are listening to you! Your contumacy may increase your sen- 
tence! Arrived at Rouen, you went first to the house of Messrs. 

& Company, bankers, and offered some of these deben- 
tures for sale.’’ ‘* Non, non, Monsieur,’’ etc. ‘* Have a care 
prisoner,’’ ete. ‘* They declined, on the ground that they did 
not care to have so small a transaction.’’ Here followed the 
usual protestations and the usual cautions. ‘* You next went to 
the bank of B—— Brothers and renewed the offer."’ ‘* Non, 
non, Monsieur,’’ etc., with the usual caution from the judge. 
«*They declined, on the ground that they did not care to have a 
financial transaction with a stranger. Then you went to the 
bank of M and renewed the offer at a still larger discount. 
M—— examined the bonds, and, so deftly had you committed 
the forgery, that he believed them genuine, and purchased them 
of you. You then hastened to the station to take the train which 
was about to leave for Paris. There, in the excitement of get- 
ting aboard, you left your valise, containing the debentures 
which you had not disposed of, many of them unsigned, with 
other identifying evidence.’’ ‘* Non, non, Monsieur, it was not 
I; it was some one else. The police arrested the wrong man.”’ 
Here followed the usual cautions, and further questions, bring- 
ing the prisoner down to his arrest by the police, with the usual 
interrogations as to the explanation which he attempted when 
arrested, ete. Next, evidence is produced supporting literally 
the affirmative of every interrogation inthe procés verbal. Every 
species of etidence is let in, and hearsay evidence is never re- 
jected. Cross-examination is confined to a few questions sug- 
gested by the prisoner’s counsel, and put or refused by the judge 
in his discretion. With this case made against him, the prisoner 
produces two or three witnesses and attempts to prove an alibi, 
and of course faiis. The procureur announces that he does not 
wish to address the jury. Counsel for the prisoner then rises 
behind his client and stammers out a few remarks in extenuation 
or mitigation. ‘* Perhaps the evidence is not as conclusive as it 
may seem. Perhaps the case of the unfortunate prisoner is 
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not as black as it may appear, — at least many of the unfortu- 
nate circumstances ought to be considered in the mitigation of 
the severity of the sentence.’’ The jury return a verdict of cul- 
pabdle, without leaving their seats, and the judge sentences the 
wretch to a term of penal servitude. 

Turn from this picture to our own jury trial. Suppose a 
French advocate were to enter one of our courts for the first time 
pending a criminal trial. The first thing which would strike him 
would be the struggle of the counsel to prevent the jury from 
hearing the evidence. A witness is detailing a transaction, and, 
having stated what was done, he proceeds to state what was said, 
when he is interrupted with ‘‘ Stop, stop, stop; hold on there.’’ 
Then a considerable time is expended in a wrangle, in the pres- 
ence of the jury, as to whether the question shall be answered. 
The witness proceeds, and has hardly articulated another sen- 
tence when the same, ‘stop, stop,’’ is thrust into his teeth. 
Then, when this stage of the wrangle is past, and the judge comes 
to instruct the jury, although in theory of law they are conclu- 
sively able, without his aid, to discharge the function of deciding 
the facts, and although he is prohibited from intimating, directly 
or indirectly, his own opinion upon any essential point of fact, — 
yet he proceeds to give them, in the form of cautionary instruct- 
ions, certain rules for weighing the evidence and determining the 
credibility of the witnesses. He endeavors to convey to their 
minds a conception of the presumption of innocence which at- 
tends the prisoner at every stage of the trial, and of the strength 
of the evidence necessary to overcome that presumption. In 
other words, he tries to explain to them the strength of belief 
which they must have in order to convict, — thus lifting the mat- 
ter out of the domain of ordinary judgment and conscience into 
the domain of legal technicality. He takes two words, than | 
which no two words in our language are perhaps simpler or more 
plainly expressive of a definite meaning, — the words ‘* reason- 
able doubt.’’ He paraphrases them, he expands them, he attenu- 
ates them, he twists them this way and that, he torments them 
into all sorts of technical shapes. He tells them that it is 
** not a possible or conjectural doubt ;’ 1 «* not a possibility of 
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doubt ;’’} ** not a chimerical doubt or a groundless conjecture ;”’ 
+‘nota mere misgiving of the imagination, suggestion of ingenuity 
or sophistry ;’’ not a mere guess or surmise ;’’ not a fanciful 
conjecture or strained inference; ’’* ‘‘ not the skepticism which 
can conjure up an argument;’’® ‘* not a-may-be-so or might-be- 
so.”’? Having multiplied negatives in telling them what it is not, 
he endeavors to tell them what it is. He tells them that it is a 
‘serious, substantial, well-founded doubt; ’’*® that it is a fair 
doubt, growing out of the testimony; ’’® that it is doubt 
founded in every-day common sense and judgment; ’’ ” that it 
is ‘* actual, and not technical disbelief;’’™ that it is a proba- 
bility of innocence; ” that it is ‘* something more than a proba- 
bility, and less than an absolute certainty, of guilt ;’’ that it is 
«‘something less than a sentiment clear and strong in favor of a 
conviction,’ that it is a doubt arising out of the evidence,’’ 
or *‘ the want of evidence,’’* and that ‘* they must not go out- 
side of the evidence to hunt for doubts.’’” He also tells them 
that it is ‘*‘a doubt for which a good reason can be given,’’ ® 
that there must be ‘‘ a moral certainty,’’ ® or ‘‘ a reasonable and 


moral certainty,’’ or an abiding conviction,’’ * of guilt; or a 
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conviction ‘* which a man would act upon in matters of the 
highest concern and importance to his own interest;’’ | or ‘* such 
as would cause a prudent man to pause and hesitate in his own 
most important affairs.’’? And so on, through an almost endless 
catalogue of pertinent suggestion, fantastic deviation, or meta- 
physical diffusion. At every stage in this process, the trial 
judge runs great risk of reversing any conviction which may be 
obtained. If, in defining reasonable doubt, he lets slip the word 
‘* captious,’’ a new trial must be had.* At one time, in my 
State, if he told them that it was a ‘‘ real ’’ doubt, the like con- 
sequences followed.‘ But our Supreme Court, while cling- 
ing to its disapproval of the use of the word “ real,’’® have 
more recently concluded not to order new trials because the trial 
judge has employed it.* If, in one jurisdiction, the trial judge 
tells them what, as just seen, some decisions sanction, that 
it is ** a probability of innocence,’ away goes the labor of 
the whole trial.’ The same result would follow if he were to 
tell them that it is such a doubt as makes them feel ‘‘ uncertain 
whether to convict or not.’’> If he ventures to direct their minds 
to the standard by which they would be guided in their own most 
important affairs, he must first search carefully the reports of 


his own Supreme Court; for he runs great risk of a reversal, 
according to numerous holdings.® 


And, finally, if the trial judge, forgetting where he is, goes to. 
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the wild length of instructing the jury that ‘‘the law contem— 
plates that juries of the country, in exercising their judgment in. 
such matters, will act ina sensible, rational manner, and give in 
all cases no more and no less weight and credit than is rightfully 
due,’’ the judgment must be reversed.! It is an invasion of the 
province of the jury to direct their minds to the standard of 
common sense ;? since they are at liberty to decide only according 
to the technical sense which they receive in a short lesson from 
the bench. 

Then, although in theory of law the jury are supposed to have. 
the highest capacity for weighing the evidence, for distinguishing: 
the false from the true,— the judge proceeds to give them a series 
of cautionary instructions as to the manner of weighing evidence 
in various phases of the case,—as to the probative value of 
circumstantial evidence, the evidence of confessions, the maxim, 
falsus in uno, falsus in omnibus, the value of evidence of character, 
of negative testimony as distinguished from positive testimony, 
the caution to be employed in respect of the defense of alibi, 
and other like elements of proof, until he has either thoroughly 
frightened them, or thoroughly convinced them that they are not 
to decide according to their real belief, founded on what the. 
witnesses have told them, but according to some artificial con- 
ceptions which they but feebly understand. 

Thus bewildered and dazed, they are, in my State and several 
other States, turned over to the advocates, to be played upon or 
further confused by their skill and cunning. But here there are 
similar attempts, generally wise, when we consider the infirmity 
of this tribunal, but often fantastic, to restrain the speeches of 
the advocates within reasonable limits. The judge may, indeed, 
in his discretion, limit the time of the advocates; * though in two 
States this is prohibited by statute.‘ But if he limits the counsel 
for a thief to the half hour which was allowed to Cicero to speak 


1 Sisk v. State, 9 Tex. App. 246. 39 Crim. Law Mag. 614, 615; 2 
To the same effect, see Densmore v. Thomp. Tr., § 923, et seg. 
State, 67 Ind. 306. 4 Miller Rev. Code Iowa, § 2783; 
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482; State v. Elsham (Ia.),31N.W. v. Miller, 75 N. C. 73,75. Compare- 
Rep. 66. State v. Collins, 70 N. C. 241. 
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in defense of Caius Rabirius, on a charge of murder, on an ap- 
peal from the Duumviri to the people, — he runs the risk of 
having to try the cause over again.! Not that abuses of discre- 
tion in this regard are to go uncorrected by the appellate tri- 
bunals. The discretion of limiting the time for argument, es- 
pecially in criminal cases, is an extremely delicate one. The 
cases must be very plain —the occasions very rare — where the 
judge will attempt such a limitation in advance, — thus presum- 
ing to determine, what length of time is necessary to enable 
counsel to say all that may fairly and properly be said in behalf 
of his client. But, on the other hand, most judges and lawyers 
of experience will agree that the conception is equally extrava- 
gant, no matter from what distinguished source emanating,’ that 
the power to restrict the time of argument should be taken away 
from the judges altogether,— thus allowing counsel, by ‘* talking 
against time,’’ to protract the trial of a single cause indefinitely, 
to the delay of other suitors, or until a mistrial is produced by 
the lapse of theterm. The true view seems tobe that, while the 
court should not limit counsel in advance, in important or difficult 
causes, yet where the judge sees that counsel have talked them- 
selves out, —that they have worn the subject threadbare and 
are going back and traveling their ground over again, —he 
should not hesitate to stop them, and should be upheld in such 
an exercise of discretion. 

Then, in respect of the matter of the argument, counsel for 
the prisoner are practically unrestrained; but in some jurisdic- 
tions if the prosecuting attorney, or the counsel for the unsuc- 
cessful party in a civil action, spreads his arms too widely, 
pitches his voice at too high a key, or makes the traditional 
American bird scream a little too loudly, the judgment is reversed 
and a new trial granted. I am not arrainging all courts, nor a 
majority of them; but our recent books of reports abound in 
cases of reversals for mere slips of the tongue. For the error 
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of stating some matter which is not in evidence, thus conceding 
the incapacity of the jurors to discriminate between what is in 
evidence and what is not; } for expressing belief in the innocence 
of the prisoner; ? for alluding to former trials* or reversals‘ of 
the same case; for appealing to local,’ or to religious,® prejudices, 
and for the other extravagances of statement or declamation, the 
catalogue of which could be greatly extended.’ 

Do not think that I criticise the mass of these decisions. I 
agree that causes must be tried according to settled rules of 
evidence, and that the exuberance of advocacy must be restrained 
within reasonable limits. This is absolutely demanded by our 
every-day experience with the infirmity of this species of popu- 
lar tribunal. And there is nowhere to be found a nobler sketch 
of the true limits allowed to counsel in arguing causes to juries 
than that given by your own Nisbet in Mitchum v. State,’ which 
received the honor of being copied almost literally, but without 
quotation points or credit, into a leading decision of the Supreme 
Court of New Hampshire,’ from whence it has, through other 
transplanting become a part of our American jurisprudence.” 
Nor is there to be found in any book a loftier or more eloquent 
exposition of the privileges and duties of an advocate in this re- 
gard, than is to be found in the opinion of your own Lumpkin, 
in another case decided about the same time: ‘* Under the full- 
est inspirations of excited genius, they may give vent to their 
glowing conceptions in thoughts that breathe and words that 
burn. Nay, more, giving reins to their imagination, they may 
permit the spirit of their heated enthusiasm to swing and sweep 
beyond the flaming bounds of space and time— extra fammantia 

1 1 Thomp. Tr., p. 747, and numer- ® Rudolph v. Landwerlen, 92 Ind. 
ous cases cited. 34, 39. 


2 Pierson v. State, 18 Tex. App. 7 1 Thomp. Tr., p. 761, et seqg., and 
524, 563. In this case, while the prac- cases cited. 
tice was condemned, a new trial was ® 11 Ga. 615. 
denied. ® Tucker v. Henniker, 41 N. H. 317, 
* Hatch v. State, 8 Tex. App. 416; 324. Afriend of mine suggests that, 
Moore v. State, 20 Tex. App. 275. as the war had just broken out, this 
* Humphrey v. State, 21 Tex. App. was on the principle of confiscating 
666, 668. rebel property. 
5’ School-town of Rochester v. © Hatch v. State, 8 Tex. App. 416, 
Shaw, 100 Ind. 268. 423. 
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monia mundi. But let nothing tempt them to pervert the testi- 
mony, or surreptitiously array before the jury facts which, 
whether true or not, have not been proven.’’! 

We have advanced so far beyond the conceptions of our English 
. ancestors and of our English brethren of to-day, that in many of 
our American State jurisdictions we have sealed the mouth of the 
judge upon all questions of fact. We have prohibited him from 
advising the jury upon questions of fact, though in some jurisdic- 
tions we still permit him to state the testimony, as well as to 
declare the law. But he is not to intimate any opinion upon 
questions of fact. His trained experience in seeing through sub- 
terfuges on the witness-stand, in detecting perjuries, in perceiv- 
ing the difference between an honest embarrassment and a 
conscious falsehood, all this is thrown away in our modern Amer- 
ican jury trial. Twelve men, selected for their ignorance, are 
raked together from the body of the community, representing 
all trades and occupations, and in many cases no trade or occu- 
pation; and in this new and strange situation they are to pass 
upon the life or the fortune of a fellow-man. If we were not 
raised under this system and wedded to it, could anything seem 
more fantastic to us? What is more difficult than sifting the 
truth where the testimony is delivered by a number of opposing 
witnesses? How valuable must be the experience of one who 
has long dealt with such matters. But we here proceed upon the 
conception that ignorance is better than experience,— nay, even 
that experience is dangerous or polluted. If the judge even 
casually intimates an opinion upon any essential fact of the case, 
a new trialisgranted. Suppose, instead of deciding the moment- 
ous question of the life, liberty or fortune of a human being, 
some lesser human office were to be performed. Suppose a ship 
were to be navigated across the Atlantic ocean. Suppose we had 
a navigation law that placed an experienced navigator upon the 
deck and then selected for him a crew of twelve men from a 
larger body of men gathered together from the community by a 
sortition; from whom, after a careful examination into the qual- 
ifications of each, all should be rejected who had formed or 
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expressed an opinion about navigating the particularship. Sup- 
pose we should put the captain in charge of this crew, and should 
then prohibit him from giving any orders or directions touching 
the navigation of the ship, or even intimating an opinion as to 
what ought to be done in an emergency, beyond giving them a 
general discourse upon the art of navigating suchaship? Would 
this be much more absurd than our present jury system? 

But these same twelve men, these same ignorant twelve, 
whom we have made independent of the enlightened experience 
of the judge upon all questions touching the credibility of wit- 
nesses, the weighing of evidence and the drawing of inferences 
of fact, whose ignorance in several jurisdictions we have placed 
above the learning of the judge, even above the learning of the 
Supreme Court, on all questions of law,— how do we treat them? 
Do we treat them ina manner which comports with functions so 
dignified? Do we argue to them as we argue to the judge? Has 
a reversal ever taken place for misconduct in arguing to a 
judge? Have not a hundred taken place for misconduct in argu- 
ing to juries! We do not even treat them with the deference 
which the Hindoostanee extend to their sacred cattle. In ancient. 
times we coerced them into a verdict by shutting them up ina 
dark room and keeping them there without food, drink, fire or 
candle, until they came to an unanimous conclusion, or if they 
were obstinate, we trundled them around hungry and dry and 
cold, in carts, from circuit to circuit. In modern times we cage 
them, we watch them, we suffer them to speak to no one, and 
no one to speak to them.’ We will not allow them to take the 
depositions to their rooms; ? but we compel them to make up 
their verdict from the memory of the testimony as they have 
heard it. We do not allow them, except where the rule is 
changed by statute,’ to take notes of the testimony and take 
them to their room;* and we conceive that the intelligence 
necessary to perform the exalted functions which I have de- 
scribed may be overturned by the vitiating presence of a county 
atlas’ or of a law book® in the jury room; while a verdict in 


1 Thomp. & Mer. Jur., § 310, et seq. 4 Cheek v. State, 35 Ind. 492, 495. 
2 Id., § 385. 5 State v. Lantz, 23 Kan. 728. 
3 Id., § 402. 6 2 Thomp. & M. Jur., § 391. 
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which the term of imprisonment is arrived at by the fine judicial 
process of ‘‘ chalking and averaging,’’ is a thing which we easily 
endure.| We go further: we set aside their verdict if the 
judge ventures to instruct them that they are to allow common 
sense to be their guide in arriving at it, as though it would be a 
species of contempt for them in performing their functions to 
make use of something which the appellate judges manifestly do 
not possess.? 

To cap the climax, we refuse to listen to any explanations 
from them as to how they arrived at their verdict,’ no matter how 
singular it maybe. It may have been a mere toss-up verdict,‘ 
which is often the case; but we refuse to hear their affidavits dis- 
closing the fact. If, however, the bailiff,’ or an officious out- 
sider,’ with his eye or his ear at the key-hole, can discover the 
vitiating fact, we readily listen to his affidavit. 

Then, when we come to the rules of evidence upon which we 
submit cases to the twelve in prosecutions for crime, what do we 
see? If itis an indictment for larceny, we conclusively presume 
guilt from the fact of having found the recently stolen goods in 
the possession of the defendant and from his failing to vouchsafe, 
any explanation at the time; when, although innocent, his pride 
and sense of injured dignity may have withheld the necessary 
explanation. If it is an indictment for libel, we conclusively 
ascribe malice to the publication of the defamatory matter, al- 
though it may have been the result of mere negligence, or even 
of accident. In general, there remain in our American juris- 
prudence a considerable catalogue of artificial presumptions, the 
law undertaking to ascribe certain conclusions to certain facts. 
These presumptions the judge rehearses to the jury in his in- 
structions. Such instructions necessarily have the effect of 
impressing upon the jury that they are not to weigh the evidence 
by the scales of their natural intelligence — that they are not to 


1 Cochlin v. People, 93 Ill. 410. 326; Straker v. Graham,4 Mees. & W. 
2 Sisk v. State, 9 Tex. App. 246, 721; Vasie v. Delaval, 1 T.R. 11. 
248; Densmore v. State, 67 Ind. 306. 5 Thomp. & M. Jur., p. 515, n. 3. 
3 Thomp. & M. Jur., § 440 and cita- 6 Oeven v. Warburton, 1 Bos. & 
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proceed to belief by their free volition, but by artificial or tech- 
nical modes of reasoning; and the result is that what should be 
mere evidentiary circumstances to be weighed by them in the 
scales of their experience become the artificial means of conduct- 
ing them to results which are often at variance with the real 
truth and justice of the case. 

On the other hand, we clothe the accused with a privilege of 
concealing the truth, which, so far as I know, exists only in the 
Anglo-American system of jurisprudence. We not only do not 
oblige him, by any compulsory process, to give evidence against 
himself, but we do not even allow him to be interrogated upon his 
trial in respect of his knowledge of the charge made against him; 
though if, before the trial the prosecuting officers can get a con- 
fession out of him by a detective trick,! or by any species of 
fraud short of violence, threats or promises, it may be detailed 
in evidence, subject to all the imperfections which attends evi- 
dence of this kind. He who, of all others, knows most upon the 
question whether he is guilty or innocent, who of all others if 
innocent can afford the best explanation, is allowed to sit mute 
in the presence of the jury. And while the more humane concep- 
tions of recent times have clothed him with the privilege of 
taking the witness-stand if he will, yet if he will not, no allusion 
can be made to the circumstance in argument;? and if the 
prisoner’s counsel alludes to it and justifies it, the State’s counsel 
is prohibited for making any reply.’ 

And so tender is the law of this right of the accused to conceal 
the truth that an instruction to the jury admonishing them to pay 
no attention to the remark will not cure the prejudice.‘ In 
every other situation, the jurors are allowed to draw what infer- 
ence they will from the failure of a party who can produce evi- 
dence to produce it,’ and such failure is the subject of fair com- 
ment in argument.* But here the tenderness of the law toward 
persons accused of crime is so great that the ordinary methods 
by which men reason in arriving at the truth are to be put aside. 


1 State v. Brooks, 92 Mo, 542. 4 State v. Balch, 31 Kan. 465; s. c. 
21 Thomp. Tr., § 1001. 2 Pac. Rep. 609. 
8 Com. v. Scott, 123 Mass. 239. 5 1 Thomp. Tr., §§ 453, 794, 795. 
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A hardened counterfeiter or thief sits in the prisoner’s dock, and 
he above all others could if he would, and would if he could, 
explain the inculpatory circumstances shown in the evidence 
against him. But it is his privilege to say not one word; and, 
lest the jury should draw from his silence that inference which 
the experience of men draws in every other like situation from 
the failure of him to explain who best can explain, the prosecut- 
ing attorney is not to allude to the circumstance in argument, 
but is to assist, by his silence, in concealing from the jury, 
if possible, the fact that the law allows the prisoner to 
take the witness-stand and explain if he can. In many cases 
such efforts are not only ineffective, but they are puerile. Un- 
der statutes and modern holdings, the fact that a venire-man has 
formed or expressed an opinion of the guilt of the prisonerfrom 
reading the newspapers is slowly disappearing from our juris- 
prudence as a ground of challenge, and the intelligence of jurors 
in common with that of the entire community is rising from year 
to year. With this increase of intelligence in the jury box it 
will be difficult to assemble a jury to try a criminal cause who 
are so ignorant as not to know that the law extends to every 
accused person the privilege of being a witness for himself. 
They will justly regard it as a privilege which was intended to 
be the shield of the innocent and which is not to be turned into 
a shield of the guilty. They will know that an innocent man, 
who can explain, will always attempt to do so. They will bring 
to the discharge of their duties the processes of reason upon 
which men proceed in the ordinary affairs of life. They cannot 
be trained, for the purposes of a single trial, to stultifycommon . 
sense in order that guilt may be screened and crime go unpun- 
ished. Any attempt to reach such a result, by withholding from 
their minds a knowledge of the state of the law on the subject, 
must be as fantastic as the attempt of the motherly hen which 
has hatched a brood of ducklings to keep them from the water. 
The processes by which men reason cannot be reversed by legal 
theories or by instructions from the bench. The privilege of 
withholding evidence and of concealing the truth is an abomi- 
nation which must be rooted out of the law. 

The maxim, nemo seipsum accusare tenetur, was a protest 
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against the inquisitorial mode of trial which exists in France and 
other continental countries, an example of which I have given, — 
a mode of trial which exists in our law in the single case of pro- 
ceedings for contempts, which proceedings were introduced by 
the courts of chancery and borrowed from the ordinary criminal 
procedure of the Roman law; a mode of trial under which it is 
well known that innocent® men are frequently convicted upon 
mere police theories; a mode of trial under which a criminal 
prosecution becomes a most effective engine in the hands of a 
despotic government for the disposal of its enemies; a mode of 
trial unsuited to the maxims of freedom and to the needs of a free 
people. But in our protest against this mode of trial we have 
gone to the opposite extreme of clothing the prisoner with the 
privilege of being his own witness and of attempting at the same 
time to suppress the natural inferences which flow from his re- 
fusal to become such. This maxim is believed to have been a 
protest against the ancient and medieval practice of extorting 
confessions from accused persons by torture.1_ It was appropriate 
to a time when an indicted person was not even allowed to produce 
witnesses in his behalf, since no one was permitted to testify 
against the king; when he was not allowed the benefit of counsel, 
since counsel were not allowed to speak against the king; when 
if he declined to plead either through contumacy, fright or stu- 
pidity to an indictment in an unknown language, he was put 
in aniron machine and pressed to death, though under the more 
generous spirit of later times he was mercifully hanged. The 
true conception of the maxim is that a man shall not, by any 
compulsory process, be subjected to the process of trial by inter- 
rogation, which characterized the Roman civil law and which 
still characterizes the law in the states of continental Europe. 

But our courts have not been content with leaving this maxim 
where our constitutions have placed it—an immunity in favor of one 
charged with crime against testifying as a witness against himself.’ 


1 According to Macaulay the last 2 The language of nearly all the 
‘time when a prisoner was put totor- constitutional provisions embody this 
ture in the Tower was in the year conception. The 5th amendment to 
1640, the year in which the celebrated the constitution of the United States 
Long Parliament met. embodies it in the following words: 
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Some of our judges have run forward with an alacrity which has 
extended it so far as to mean that no species of evidence obtained 
from the prisoner by force shall be detailed in court against him. 
They have not, of course, carried this conclusion to its legiti- 
mate results. They have declared it in some instances and left 
it undeclared in other instances equally appropriate. Thus, in 
this state of the law, if a highwayman assails me, robs me of 
my watch, makes his escape, and is afterwards searched for, 
discovered and arrested on suspicion of being the man wanted, and 
is subjected to a forcible search, and my watch is found concealed 
about his person, — the officer or person who thus searches him 
will be allowed to give in evidence the fact that he searched him 
and in this way found the watch. No judge would think of ex- 
cluding such evidence. No court has ever decided that it is to be 
excluded. And yet this is clearly a species of evidence obtained 
from the prisoner by force. But let us carry the supposition 
further. I resist the highwayman, as I am entitled to do, with 
a knife. I stab him in the arm in the struggle,— a fact which is. 
known to me at the time. He releases himself from me and es- 
capes. He is found some days afterwards and is arrested on 
suspicion of being the man who made the assault upon me. The 
officer or person making the arrest knows of the fact that in the 
struggle I stabbedhim inthe arm. He forcibly strips him of his 
clothing and discovers the wound. The fine juridical wisdom 
which is seated upon some of our appellate benches will not al- 
low the officer to give this fact in evidence. If he had succeeded 
in his attempt to rob me, a disclosure of incriminating evidence 
could be wrung from him by searching his person and finding 
the watch; ‘but as he failed in the attempt, he became a sort of 
darling of the law, clothed with the happy privilege of conceal- 
ing the truth. But let us carry the parallel further. Suppose — 
that Ihad, instead of procuring his arrest and indictment, sim- 

ply brought an action for damages against him for the assault 
and battery. Leaving out the fine conception of the old common 
law that my right of action was merged in the felony, swallowed 


““Nor shall be compelled in any crim- declares it thus: “‘ No person shall be 
inal case to be a witness against him- compelled to testify against himself in 
self.”” The constitution of Missouri a criminal cause.”’ 


4 


MORE JUSTICE AND LESS TECHNICALITY. 41 


up in the superior right of the state to prosecute this darling 
whom it had clothed with this privilege of concealing the truth,— 
suppose I had simply sued him for an assault and battery. He 
could have come into court and demanded that J strip and ex- 
hibit my wounds to a commission of expert surgeons, at least it 
would have been within the discretion of the court to subject me 
to this exposure,? and under some conceptions, the court would 
have been bound to doit. On the other hand, under my indict- 
ment against him, if the officer who pursued and apprehended 
him brought him back near the scene of the assault and com- 
pelled him to put his shoe in a track found in the field, for the 
purpose of ascertaining whether he was the real man, that fact 
could not be given in evidence against him.* 

And if, for the purpose of ascertaining whether the accused 
is the guilty man or an innocent man who is being prosecuted 
by mistake, a pan of soft mud is brought into court and the 
prisoner is asked in the presence of the jury to put his foot in 
it and declines, the prosecuting attorney will discover when he 
comes to the Supreme Court that he has put his foot in it. The 
prisoner’s foot cannot be thus measured, for the purpose of as- 
certaining whether ke is guilty or innocent; for, in the opinion 
of the appellate courts, this would not be a measure of justice; 
nay, an opportunity thus to have his foot measured — such is. 
the vitiating effect of the truth — cannot be tendered to him in 
the presence of the jury.‘ 

Such is the fine discrimination of the law, that if the question 
concerns the identity of a man, he cannot be subjected to any 
forcible inspection when defending an indictment for crime for 
purpose of ascertaining his identity; but if the question con- 
cerns the identity of a dog, I can serve notice on my adversary 
to produce the dog in court, and give secondary evidence of it if 
he refuses to do so; and, under a well known rule, he will 


1 Sibley v. Smith, 46 Ark. 275; 8s.c. Walkerv. State, 7 Tex. App. 246, 265, 
55 Am. Rep. 584; Miami &c. Co. v. where the examining magistrate had 
Bailey, 87 Oh. St. 104. compelled the accused to make his. 

?1Thomp. Tr., p. 654, cases in foot prints in an ash-heap. 
note 1, 4 Stokes v. State, 5 Baxt. (Tenn.) 

3 Day v. State, 63 Ga. 667. Contra, 619; s.c. 2 Tex. Law Journal, 243. 
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thereafter be precluded from producing the original for the pur- 
pose of rebutting my secondary evidence.! 

But if the jury should, in order to assist their deliberations, 
resort to the evidence of their senses — to natural evidence — 
which is the best and highest evidence upon which men can act; 
if, without leave of the court, they were to make an inspection 
during the progress of the trial of the scene of the crime, the 
knowledge thus acquired would have, in such juridical concep- 
tions, such a vitiating effect as to set aside their verdict, if it 
should be a verdict of guilty.2, Nay, if the court order a view 
by the jury in a criminal case, there being no statute authorizing 
it, a conviction will be set aside and a new trial ordered. Thus, 
where the indictment was for hog stealing, a glimpse by the jury 
of the hog, authorized by the court, had such a vitiating effect 
that their verdict of guilty was not permitted to stand? And 
where, in a case of murder, the court sent the jury out to view 
the scene of the homicide, first inquiring of the defendant's 
counsel whether he objected, and being answered that he did 
not, the proceeding was regarded as ‘‘ extraordinary’’ and a 
new trial was granted.‘ 

Passing these hair-drawn conceptions, we find others equally at- 
tenuated. An unauthorized view, or a view authorized without 
the sanction of a statute, will upset a conviction ina criminal 
case, on the conception that the jury thereby acquire evidence 
which was not detailed to them in open court. Where there is 
a statute authorizing the view, the prisoner must accompany 
them, because it is his constitutional right to be present whenever 
any evidence is presented to the jury — it violates his constitu- 
tional right of meeting the witnesses against him face to face.® 


1 Lewis v. Hartley, 7 Car. & P. 405. 
‘Compare Line v. Taylor, 3 Fost. & Fin. 
731; Hunter v. Allen, 35 Barb. (N. Y.) 
42. 

2 Eastwood v. People, 3 Park. Cr. 
(N. Y.) 25, 52. Compare Conyer v. 
Boyd, 55 N. 166. 

8 Smith v. State, 42 Tex. 444. 

4 Bostock v. State, 61 Ga. 635, 639. 
It should be stated that other courts, 


English and American, have perceived 
nothing to afford ground for new trial 
in the fact of the jury making a view, 
even without the presence of the pris- 
oner. Com. v. Knapp, 9 Pick. (Mass.) 


496, 515; Reg. v. Martin, L. R.1Cr. 


Cas. Res. 378. 

6 State v. Bertin, 24 La. Ann. 46; 
Carroll v. State, 5 Neb. 32, 85; Benton 
v. State, 30 Ark. 828, 348; People v. 
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But while this is so, it is irregular to send out witnesses with 
the jury to make the view, although the prisoner goes out with 
them; ' and finally, the knowledge acquired by the jury in making 
the view, whether the prisoner is with them or not, is not evi- 
dence at all, which they can regard in making up their verdict,? 
even where the question is whether the land which they have 
looked at is dry land or swamp land.* The court must instruct 
them to disregard it as evidence in making up their verdict.* 
They are to forget what they saw when making the view, re- 
verse the ordinary processes by which the mind arrives at that 
state called belief, expel it from their memories, if they can. 
Juridical wisdom at least requires the judge to order them to do 
this, but whether they are able to do it is a matter which the law 
defers to Divine Providence. And finally, what the jurors have 
seen in making the view not being evidence at all, although the 
statute authorizes the view and the judge has ordered it, — it 
follows that although there has been a view, and the bill of ex- 
ceptions discloses nothing concerning the view except the fact. 
of its having been made, it contains all the evidence.* 


From these fine drawn conceptions, the pendulum swings to the 
opposite point, where the conception is that, when a jury have 
made a view, they are entitled to decide upon their personal 
knowledge enlightened thereby,’ and that, in making the view 
and in so deciding, they are judges both of the law and fact.’ 

Now, you know exactly what the law on this interesting subject 


is — now you see it, and now you don’t see it. You wire in and 


Bush, 71 Cal. 602; 8. c. 10 Pac. Rep. 
169 (overruling People v. Bonney, 19 
Cal. 426). 

1 People v. Green, 53 Cal. 60. 

2 Chute v. State, 19 Minn. 271, 281; 
Brakken v. Minneapolis, etc., R. Co., 29 
Minn. 41, 43. 

3 Wright v. Carpenter, 49 Cal. 307, 
609. 

4 Close v. Samm, 27 Ia. 503, 507 
(Wright, J., dissenting); Wright v. 
Carpenter, 49 Cal. 607, 600; Heady v. 
Turnpike Co., 52 Ind. 117. 

Jefferson &c. R. Co. v. Bowen, 40 


Ind. 545 (overruling Evansville &c. R. 
Co. v. Cochran, 10 Ind. 560). Com- 
pare Washburn v. Milwaukee é&c. R. 
Co., 59 Wis. 364, 368; Neilson v. Chi- 
cago &c. R. Co., 58 Wis. 517; Parks v. 
Boston, 15 Pick. (Mass.) 198, 199, 
209. 
* Remy v. Municipality No. 2, 12 La. 
Ann. 500, 503; Parks v- Boston, 15 Pick. 
(Mass.) 198, 199, 209. 

™ Chamberlain v. Brown, 2 Doug. 
(Mich.) 120; Toledo &c. R. Co. v. Dun- 


_lap, 47 Mich. 456, 466. 


44 MORE JUSTICE AND LESS TECHNICALITY. 


you wire out, and at the conclusion of your wrigglings you find 
yourself where you first began. You begin to realize the pro- 
fundity of the conception of the great Goethe, when he pro- 
nounced jurisprudence the nonsense of reason: — 


** All rights and laws are still transmitted, 
Like an eternal sickness of the race, — 
From generation unto generation fitted, 
And shifted round from place to place; 
Reason becomes a sham, beneficence a worry; 
This to consider there’s alas, no hurry; ”’ 


so we will skip it over and pass it by. 
This is what is called in popular phrase, ‘‘ technicality; ’? a 
word which has come to be one of the most odious in our language. 
Instances such as the foregoing could be multiplied almost 
without end to illustrate the wide gap between legal sense and 
common sense, or rather to prove that what is called legal sense 
is often the rankest nonsense. What defense do we lawyers 
always interpose when accused of thus expelling common sense 
“from the administration of justice? It is that what is called 
legal technicality produces certainty. But the jumble through 
which I have just conducted you, though full of legal technicality, 
is utterly destitute of any element of certainty; and every title of 
the law abounds in such labyrinths. The eminent jurist who 
preceded me in the office which I am attempting to perform,'suc- 
ceeded no doubt in convincing you that in most respects the law 
is certain. I necessarily differ from his conclusion with great 
hesitancy and with distrust in the soundness of my own; but my 
studies in the law have led me toward the opposite conclusion. 
A law writer of reputation,? in conversation with me the other 
day, expressed the conviction that our American law is daily grow- 
ing more uncertain. What certainty is there in judicial administra- 
tion when in the last twenty-five volumes of Missouri Reports, out — 
of 442criminal cases which were decided on appeal, there were 200 
reversals; outof 2439 civilcases which were so decided, there were 
1052 reversals and 1387 affirmances. In the same number of vol- 
umes of the latest reports of the Supreme Court of Georgia, out 


1 Hon. Thomas M. Cooley, of 2 Mr. John D. Lawson. 
Michigan. 
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of 452 criminal cases which were decided on appeal, there were 
187 reversals; 265 affirmances; while in the same volumes, out 
of a total of 4433 civil cases, 1535 were reversed, and 2898 
affirmed. 

What is the effect of this state of things upon society? Three 
or four years ago an industrious statistician, by examining the 
files of the leading daily papers and getting the records of the 
executions and of the lynchings, discovered that the miserable 
persons lynched by mobs on accusations of crime outnumber 
those who are executed at the handsof thelaw. Such a state of 
affairs exist in no civilized country in Europe, probably in no 
civilized country in the world. In my State, a few years ago, 
an infamous wretch murdered the wife of his employer and bene- 
factor, and the unborn child in her womb, because she refused 
to leave her husband and live in adultery with him. The crime 
was admitted, and the usual defense of insanity was introduced. 
‘There never was a particle doubt as to his guilt. For some seven 
years he occupied quarters in the St. Louis jail, and there became 
the leader and adviser of the incarcerated criminals. He pro- 
cured some of the money which feed his counsel by obtaining 
goods under false pretenses, by means of forgery and the aid of 
an outside confederate. He mutilated and got away with depo- 
sitions that had been taken in his case, and which did not prove as 
favorable to him as he anticipated; and I am informed on good 
authority that he even seduced while in jail one of the religious 
women who visited that place peddling tracts and saying prayers 
to the prisoners. He had three trials, four appeals, and one writ 
of error to the Supreme Court of the United States on the usual 
Federal question. That great court, by a majority of five to 
four, reversed the decision of the Supreme Court of Missouri, 
reversing at the same time an intermediate appellate court and 
the trial court, and rendering a decision which actually presented 
the spectacle of five judges overruling thirteen upon a question 
which all of them had considered. The result was that this 
scoundrel, after putting the State of Missouri to untold expense, 
received the rites of the church and died outside the jail like a 
decent Christian. 


To come to a more recent instance, you have not yet forgot- 
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ten how on Easter morning, 1885, while the church-bells were 
chiming the anthem of the Risen Lord, a profligate English trav- 
eler, in the Southern Hotel at St. Louis, murdered his fellow- 
traveler with chloroform, concealed the body in a trunk with a 
placard on the breast, ‘* So perish all traitors to the great cause,’’ 
possessed himself of his money and valuables, and decamped to 
New Zealand; whence, after an expensive extradition proceeding 
he was brought back, tried, convicted, enjoyed his appeal, and 
his usual writ to error to the Supreme Court of the United States, 
and now, after more than three years is about to expiate on the 
gallows a crime which in his own country he would have expi- 
ated in three months. The case ran the greatest risk of reversal. 
In the Supreme Court of Missouri one judge dissented. The 
prosecution took such a course that public opinion in Missouri is 
divided as to whether the criminal ought to be executed or not, 
although no intelligent person has a particle of doubt as to his 
guilt. The delay has been so great that all benefit of public 
example is lost. The man becomes a martyr and a species 
of hero. The public opinion which clamored and howled 
for his punishment when the crime was fresh and which in some 
of the rural districts would have lynched him, is now turned to 
maudlin drivel and has whined and entreated for his pardon or 
commutation. Under our procedure, notwithstanding the energy 
and ability of the prosecuting counsel and of the trial judge, I 
assert that his execution has been a matter of sheer luck. 

In those two notorious cases, — and I could cite many others in 
my Stute,—the spectacle has been presented of the prisoner be- 
ing tried first, the jury next, and the judge afterwards. With 
these examples, which I apprehend could be duplicated by others 
from most of the States, it seems to me agreat misconception to 
say that the law is ina satisfactory state of certainty. 

The eminent jurist who preceded me ! —for whom I have the 
greatest respect—one who is as profoundly versed in the 
state of our law as was Lord Coke in the law of England 
of his time,— saw a satisfactory state of certainty in the 
law touching the domestic relations. But not many years 


1 Hon. Thomas M. Cooley, of Michigan. 
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ago an appellate decision was rendered in my State which, if 
not seasonably overruled, would have overturned the validity of 
numerous divorces, rendered bigamous numerous subsequent 
marriages, and bastardized an untold number of children.1. The 
spectacle is not unfrequently presented of a marriage being good 
in one State and not in another; and ina modern case in Massa- 
chusetts, in a case which I cannot at this moment cite, aman was 
convicted and sent to the penitentiary for bigamy, who proved a 
divorce from his former wife by a judicial record of a court of 
competent jurisdiction in California. 

Nay, in England, where it should seem the law upon this 
subject ought to be fairly certain, it is not yet settled whether a 
marriage by a sham clergyman, the parties believing him to be 
a real clergyman, is a valid marriage or not.? 

Is there any title, I ask, in our case-made law, where even 
the leading principles are securely settled? Take the subject 
of implied promises, which is one of the earliest conceptions of 
the common law, taking us back into the period of fiction. This 
branch of the law ought, it should seem, to be thoroughly set- 
tled. But I affirm, after much examination of the subject, that 
it is not even settled that a promise will not be implied contrary 
to the real understanding of the parties. In many jurisdic- 
tions recoveries are allowed on an implied assumpsit where there 
has been a contract to build a hovse, drawn up and signed by 
the parties with the most minute attention to every detail, which 
contract has been so essentially broken by the builder that he 
will not even venture to ground an action thereon. Again, take 
the general proposition that a request is necessary to raise an 
implied promise. This is reiterated in many legal judgments.* 
But it is easily shown that in many cases the law will imply a 
promise where there has been no request; ‘* but in what cases it 


1 Pate v. Pate, 6 Mo. App. 49 (over- 3 See cases collected in 1 Thomp. 

ruled in Werz v. Werz, 11 Mo. App, _ Tr., p. 898, note 2. 

26.) 4 That this rule is not of universal 
2 See the article from the Law application is shown by decisions 

Times (London), reprinted in the which hold that under certain circum- 

American Law Review for July- stances the request itself will be im- 

August, 1888, plied. See, for instance, Fairchild v. 
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will imply it and what not, who can tell? Similar doubts and 
infirmities seem to permeate every title of our case-made law. 
In view of these facts, how can we congratulate ourselves that 
our law is in a satisfactory state of certainty? In indulging in such 
congratulations, do we not rather present the expressive figure 
appealed to by Chief-Baron Fitzroy Kelley, when he said: «* We 
are all dancing in a net?’’ We are literally walking on water. 
Whatever we tread upon yields beneath our tread, 


“ Still we lean 
On things which rot beneath our feet, and wear 
Our strength away in wrestling with the air.” 


‘* Pronounce what sea, what sliore isthis.’’ Affirm with con- 
fidence, if you can, what the law of your case is, until it is 
decided in the court of last resort. 

But if the law were measurably settled, the wide gap between 
law and morals would still be a subject of distressing solicitude. 
The law does not even profess to be coincident with sound morals. 
I do not refer to those minor morals which may give rise to fair 
differences of opinion, which belong rather to the domain of 
taste and fashion, about which it may be said, de gustibus non 
disputandum. I refer to those-principles in the moral govern- 
ment of the world about which all enlightened communities, at 
least all Christian communities, are agreed. To come back to 
the great title of implied contracts, if there is anything in that 
department of the law which may seem to be established, a 
proposition which is challenged by but two or three reported 
cases since’the Yearbooks, it is that a moral obligation will not 
support an implied promise. The most distressing examples of 
this may be given, examples which, I say with firmness, are 


disgraceful to the jurisprudence of any civilized race. For > 


instance, an adult son is under the strongest moral obligation to 

support his infirm and indigent parents; but the law, outside the 

statute law, does not make this a legal obligation; and therefore 

debts contracted by an aged and indigent father or mother to 

~ward off starvation, disease or the mes, extreme Aaa can- 


Bell, 2 Brev. (S. C.) 129; 8.0. 27 Am. Dec. 702. 
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not be charged upon the wealthy son or upon his estate. Nor 
will such a moral obligation even support his express promise, 
made after the fact, to liquidate such an indebtedness. If he 
give his promissory note for it, he may defeat a recovery upon 
it under a plea of want of consideration.? Neither is a father 
under any legal obligation to support his indigent child ; and if 
the latter fall sick among strangers and is cared for by them 
like a good Samaritan, the father may even repudiate his sub- 
sequent promise to pay them,’— such is the barbarism of the 
common law. 

But if the law were certain and at the same time just, it would 
be the acme of perfection. But where the law is certain and at 
the same time unjust, what can be more intolerable? There are 
rules of the law, which are administered by judges with dogged 
firmness and with stolid indifference to justice, the results of which 
are uniformly unjust. Of these I will cite an example in the ju- 
risprudence of my own State. It was there decided that wherea 
man, proceeding against another by attachment and garnishment, 
abuses legal process and collects a debt as being due from the 
garnishee to the attachment debtor, which is not due to him but 
to another, as where the debt is evidenced by a promissory note 
and it has been assigned, —the man whose debt has thus been 
impounded by the law and converted to the use of a stranger in 
a proceeding to which he was not a party, has no action to re- 
cover it against the stranger; ‘ but the assignee can nevertheless 
recover against the garnishee, thus compelling him to pay the 
debt twice.’ The judge who rendered this decision® was ac- 
counted an able lawyer —one of the ablest that we have ever had 
in Missouri. In all private matters he was strictly honorable 
and just. As a lawyer, in rendering this decision, he was ab- 
solutely indifferent to justice. He could have returned a just de- 
cision on grounds more plausible, proceeding by merely tech- 


1 Edwards v. Davis, 16 Johns. (N. 4 Funhouser v. How, 24 Mo. 44 
Y.) 281. (Scott, J., dissenting); Dickey », 
2 Cook v. Bradley, 7, Conn. 57; s.c. Fox, Jd. 217. 
18 Am. Dec. 79. 8 Gates v. Kerby, 13 Mo. 175; fol- 
* Mills v. Wyman, 3 Picks. lowed in Holland v. Smit, 11 Mo. app. 6. 
207. ® Funhouser v. How, supra. 
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nical reasoning, than those on which he placed his unjust. 
decision. He placed it on the ground that the judgment im- 
pounding the fund was an estoppel. It was absolutely conclu- 
sive that the fund was correctly disposed of. But an estoppel 
in favor of whom? An estoppel in favor of the thief, — when 
he could with better reason have made it an estoppel in favor 
of his victim. On the same principle, if A. brings replevin 
against B. for my horse and recovers, that makes my horse the 
horse of A., although I was not a party to the suit. That law 
has been followed in my State ever since, to the uniform doing 
of injustice. In the last case the spectacle was presented of two 
men of the same name, one of whom owed a debt to a merchant 
of St. Louis, who brought a proceeding by attachment in Illinois 
and garnished a merchant there. The merchant answered that. 
he owed a debt to the man, not supposing that there was any 
difference of identity. Judgment was rendered against him as 
garnishee and the money paid over. Afterwards, the real 
creditor appeared upon the scene and brought an action against 
the merchant, who thus by an abuse of legal process had got his 
money. He failed in his action.1 As frequently as this rule is 
applied in subsequent cases, just so frequently will injustice be 
done. It issimply a rule which legalizes and sanctions robbery 
under the plea of res adjudicata. Jurists of the learning and 
breadth of view of Chancellor Kent and Mr. Justice Washington 
supposed that in such a juncture a legal judgment would be no 
estoppel against a person not a party thereto. But the fine sense 
of technicality which pervades the jurisprudence in my State has 
resulted in the rule which I have spoken of above.? 

What is the effect of this sort of justice upon the popular mind? 
What opinion has a garnishee of the law, who under it is com- 
pelled to pay a debt twice, being guilty of no fraud or negli- 
gence? What conception have the masses of the people of it, 
when it fails to punish crime and protect life and property with 
certainty? The plea which I wish to make is a plea for the intro- 
duction —I will not say restoration — of common sense and jus- 


1 Green v. Timmons, 28 Mo. App. Wash. C. C. (U. 8S.) 501. Compare 
2 Embree v. Hannah, 5 Johns. (N. Phillips v. Hunter, 2 H. Bl. 402. 
Y¥.) 101; Mayer v. Foulkroud, 4 
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tice in the administration of the law. Lord Coke was persuaded 
that ‘‘ Almighty God openeth and enlargeth the understanding 
of those who are desirous of justice and right.’’ ? 

But I trust that I shall not be thought guilty of the mean pes- 
simism of unduly disparaging our Anglo-American law, or its 
administration. The English-speaking race possess five thou- 
sand volumes of legal judgments, reasoned out in most cases by 
benches of judges, after that solemn argument which Lord Coke 
pronounced so necessary in the administration of justice.? These 
volumes extend from an early period of English jurisprudence to 
the present time. They cover every human interest; they de- 
cide every variety of controversy that can arise in human affairs. 
They are not the expressions of benches of judges in one narrow 
island, but they embrace the highest results of the forensic rea- 
soning of the greatest race of men that has ever lived in the tide 
of time. Inthe British Isles ; in the wide expanse of the Ameri- 
can republic; in the wider expanse of the Dominion of Canada ; 
in India, East and West; in Australia; in New Zealand; in South 
Africa— wherever the English-speaking race has established its 
supremacy (I had almost said, where has it not?) its lawyers and 
judges have been engaged, by diligent study, by solemn argu- 
ment, and by patient thought, inspired with the love of justice, 
in formulating legal judgments upon controverted facts, and in 
supporting those judgments by the most massive reasoning. 

I yield to no man in admiration of them asa whole. They 
are a priceless legacy, the like of which is possessed by no other 
people on earth. Even Bentham, that frantic enemy of case- 
made law, acknowledged that it was a blessing, and of inestimable 
value to the legislator. If Tribonian and his associates had had 
such a treasury of reason from which to draw, what a code — 
what a digest they could have produced! Of these five thousand 
volumes of legal judgments, some thirty-five hundred volumes 
have been delivered in the courts of our own republic. Not- 
withstanding their crudities, notwithstanding their mistakes, 
notwithstanding even their occasional absurdities, they are 
the very originals of our law, which no student, no lawyer, 


1 Preface to 9 Rep., p. xiv. 2 Preface to 9 Rep., xiv. 
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can safely ignore or put aside. I say with the greatest em- 
phasis that our law cannot be learned from text-books, from 
digests, from statutes, or from all these, though the study of 
these must not be neglected. That reason, which is the life 
of the law, can only be fully discovered in the judicial re- 
ports. The law can be learned in its proper and realistic form 
only by learning it in the very manner in which it is used, 
by learning it as it has been declared in vital controversies. 
I conceive that nothing would be more unfortunate than for 
us to make the mistake in the study of the law which most 
of our institutions of learning have made in the study of lan- 
guage, — the mistake of supplanting the study of the living and 
presently used system, by that of the disused and partly devital- 
ized system of the past. Our colleges have largely substituted 
Greek and Latin for English; but we must not commit the corre- 
sponding folly of substituting the Roman law for the English 
law. The Roman law should be studied to aid and enlighten, 
asameans of comparison, perhaps of amendment; but no thought 
should be entertained of studying it as a substitute for the study 
of our own system. 

And we should study our own law, with reverent, but yet with 
critical eyes. We should not forget that it is not all pure gold. 
We shouldremember that some of it is the hasty work of nisi prius 
and that much of it is the almost equally hasty work of tired appel- 
late judges in their vain endeavor to master overcrowded dockets. 
Above all, we should not forget that no inconsiderable portion of 
itis the work of judges who (even in the appellate courts) have 
learned their law after becoming judges and at the expense of 
litigants. _We should remember that the power which has made 
can unmake; that the process which has built up can amend; and 
we should therefore be prepared to challenge its defects with 
the most unflinching firmness, remembering the remark of Dr. 
Johnson that no precedent can justify absurdity. 

Above all, we should never lose sight of the primal idea that 
this vast collection of learning is valueless, and worse than value- 
less, except as a means of justice. I have met students of 
pathology who have unblushingly spoken about diagnosing a 
disease, and then killing the patient and holding an autopsy for 
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the purpose of proving the correctness of the diagnosis. And I 
confess that 1 never saw a greater exhibition of enthusiasm for 
science than that displayed by a young medical student when 
describing the beautiful uremic kidney, twice the ordinary size, 
which he had found on an autopsy of a man who had died in a 
dark cell in a hospital, of an epileptic fit. Ihave frequently met 
lawyers who entertained a similar conception of their science; 
and who would not tire of talking about ‘a pretty question ”’ 
and who would ‘run it down,’’ by a most thorough ransacking 
of the judicial reports, to some result or other, with the most 
utter indifference as to whether the result was or was not con- 
sonant with justice. I abominate such juristic conceptions; I 
have no patience with such lawyers. The greatest danger in our 
judicial system lies in the fact that our benches of judges are 
recruited from the bar, and that the bar in the work of bread- 
winning (because this is the lot of our profession, as it is the lot 
of all other vocations) are, half the time, on the wrong side. Half 
the time, on the average, the copious learning and splendid 
powers of the lawyer have been enlisted in favor of injustice, — 
pleading for, apologizing for and extenuating wrong. The habit 
of dismissing from the mind conceptions of actual justice, while 
reasoning upon legal subjects, has thus become inveterate. It 
is carried from the bar to the bench; and hence the spectacle 
of judges, who are high-minded and strictly honorable in all 
the walks of life, applying rules of law without the slightest 
hesitancy or compunction, where the result is the doing of 
the most flagrant injustice. I insist that such results are in most 
cases unnecessary. Outside the limited class of cases where 
a nisi prius judgeis overborne by the force of the decisions of his 
judicial. superiors, he can always find, in the five thousand vol- 
umes of judicial reports, good legal reasons for the doing of jus- 
tice. But it is a reproach to any civilized country that such 
reasons are necessary. 

1. In conclusion, I wish to appeal first for a reformation of the 
jurysystem. No one, I suppose, thinks seriously of abolishing it, 
especially in criminal cases. I make no mention of minor re- 
forms. I do not venture to suggest whether in certain cases 
majority verdicts might not be substituted for unanimous ver- 
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dicts. But I appeal for the restoration of trial by jury as it 
existed at common law; for a restoration of the system under 
which the judge, in charging the jury, sums up the evidence and 
aids them with his trained opinion and experience as to the value of 
different elements of it; not hesitating, where he is notin doubt, 
to express his own opinion upon the weight of it ; cautioning them, 
at the same time, that they are at liberty to exercise a judgment 
independent of his; subject, in case of error or partiality, to cor- 
rection in a higher court upona bill of exceptions. This system 
exists in England, in all Federal courts, and it has been retained 
in several of our State courts. It is conducive to greater cer- 
tainty and justice than the system of hypothetical written instruc- 
tions which obtains in other American jurisdictions. The jury 
would gladly have this aid from the judge; society is entitled 
to it; the innocent are entitled to it; and it ought not to be 
withheld, merely because, by withholding it, guilty persons may 
acquire additional chances of escape. 

2. The whole system of legal presumptions, so far as they can 
be appealed to control the judgment of the jurors on questions 
of fact, save those founded in public policy, should be expunged 
from the law. They are an heretical brood, handed down to us 
from medieval times, and have no proper place in a system of 
trial by jury. The truth should go to the jurors in_ its 
naked form, and not clothed and distorted with artificialities. 
They should resolve the question of truth or falsehood, of guilty 
or not guilty, of belief or disbelief, according to their natural 
mental processes, not according to artificial rules which they do 
not understand, and which in a single trial they cannot learn. 

3. The privilege of concealing the truth is an abomination, 
and the vestiges of it which still linger in our law should be 
rooted up with an unsparing hand. Persons accused of crime © 
should not be obliged by any compulsory process to testify as 
witnesses in the case. But a refusal to take the stand and explain 
inculpatory circumstances should be the subject of fair comment 
to the jury, both in the argument of counsel and in the charge of 
the judge, the same as in civil cases. 

4. Above all, the conception should be restored to the law 
that it exists only for the purposes of justice. A judge should 
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be a priest of justice. A court of justice should be a temple. 
Nor should justice be expelled from the appellate, any more than 
from the trial courts. Our legislatures again and again have 
passed statutes of jeofails, prohibiting the reversals of judgments 
for causes which do not affect the merits, and our courts have 
as steadily disregarded them, or followed them but partially. 
Even the popular opinion, as echoed by the press, is filled with 
the gross misconception that it is the right of accused persons to 
be tried with technical precision and formality. It is the right 
of an accused person to be acquitted if he is innocent, and con- 
victed if he is guilty. Beyond this, all rights which relate to 
modes of procedure are not his rights, but the rights of 
society. These rights of society, society may waive, in proper 
cases, through its constituted judicial officers. No reversal should 
take place, even in a capital case, where the evidence is reported 
in full to the appellate court, as it should be in every case, un- 
less the judge at least have a doubt, upon the evidence, whether 
the accused is guilty or innocent. These things seem to me ab- 
solutely necessary to the dethronement of the mob and the re- 
enthronement of the law. Moreover, there should be a restora- 


tion of common sense in the administration of justice. Common 
sense and common justice go hand in hand. They are nearly 
one and the same thing. That kind of law called ‘* technicality,’’ 
should be rooted up unsparingly, when it is contrary to common 
sense or common justice. The idea of justice should diffuse it- 
self through all legal procedure, in all courts, at every stage of 
the proceeding, from the beginning to the end. 


“ For justice, 
** All place a temple, and all season, summer.”’ 


Seymour D. Tuompson. 
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RECEIVERS IN MORTGAGE FORECLOSURE. 


I. INTRODUCTION. 
Il. NaTURE OF THE OFFICE. 
1. Object of the Office. 
III. APPOINTMENT OF A RECEIVER. 
1. When Appointed. 
2. Modes of Appointment. 
a. By the Court. 


(1.) Jurisdiction to Appoint. 
b. By Referee or Master. 
(1.) Proposal of Names. 
(2.) Fixing Amount of Bond and Approving Securities. 
(3.) Report of Referee or Master. 


1. Inrropuction. —In those States where the right of entry 
by the mortgagee has been abolished by statute, the mortgagor 
is entitled, both in law and equity, to the complete enjoyment 
of the mortgaged premises, and of the rents and profits thereof, 
unless the rents and profits have been pledged, by an express. 
stipulation in the mortgage, for the payment of the debt.!. And 
where no proceedings are taken for the appointment of a re- 
ceiver to take charge of the rents and profits, his right to receive 
them continues until it has been divested by a foreclosure and 
sale, and then even until the purchaser has become entitled to 
possession under the sheriff ’s deed,’ which right accrues upon 


1 Bank of Ogdensburg »v. Arnold, 
5 Paige Ch. (N. Y.) 38, 41; Howell v. 
Ripley, 10 Paige Ch. (N. Y.) 43; En- 
sign v. Colburn, 11 Paige Ch. (N. Y.) 
503; Zeiter v. Bowman, 6 Barb. (N. Y.) 
133, 1389; Syracuse City Bank v. Tall- 
man, 31 Barb. (N. Y.) 201, 208. 

2 See Astor v. Turner, 11 Paige Ch. 
(N. Y.) 486; 8. c. 43 Am. Dec. 766; 
Howell v. Ripley, 10 Paige Ch. (N. Y.) 
43; Lofsky v. Mayer, 3 Sandf. Ch. 
(N. Y.) 69; Clason v. Corley, 5 Sandf. 
Ch. (N. Y.) 447; Mitchell v. Bartlett, 


51 N. Y. 447; Argall v. Pitts, 78 N. 
Y. 239; Mitchell v. Bartlett, 52 Barb. 
(N. Y.) 319, 327; Peck v. Knicker- 
bocker Ice Co., 18 Hun (N. Y.), 183, - 
186; Giles v. Comstock, 4 N. Y. 270, 
275; 8. c. 53 Am. Dec. 8347; Whalen v. 
White, 25 N. Y. 462, 465; Cheney v. 
Woodruff, 45 N. Y. 98, 101; Miner v. 
Beekman, 11 Abb. (N. Y.) Pr. (N. 8.) 
147, 152; 8. c. 42 How. (N. Y.) Pr. 33, 
37; 33 N. Y. Super. Ct. (1 J. & 8.) 67, 
77. 
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the production, to the occupant of the premises, of the master’s 
or sheriff’s deed, and a certified order confirming the report of 
sale after it has become absolute.’ 

In all cases where the security is insufficient, and the mort- 
gagor, or other person who is personally liable for the payment 
of the debt, is insolvent, the mortgagee may have a receiver 
appointed to take charge of the mortgaged premises and such of 
the rents and profits as have not yet been collected, unless the 
person in possession will give security to account for the rents 
and profits in case there shall be a deficiency.? 

II. Nature or THE Orrice.—A receiver is an indifferent 
person between the parties, appointed to receive the rents, issues 
and profits of the land, or other property, pending the suit,* 
where it does not seem reasonable to the court that either of the 
parties to the suit should do so.‘ A receiver in a foreclosure 
proceeding is usually an indifferent person,’ appointed by the 
court to take charge of the property pending the litigation, to 
preserve it from waste or destruction, to prevent loss, or to re- 
ceive the rents and profits of the property, and dispose of them 
under the direction of the court,’ when it is made to appear that 


1 Clason v. Corley, 5 Sandf. Ch. 
(N. Y.) 447. 

2 See Frelinghuysen v. Colden, 4 
Paige Ch. (N. ¥.) 204; Sea Insurance 
Co. v. Stebbins, 8 Paige Ch. (N. Y.) 
565; Howell v. Ripley, 10 Paige Ch. 
(N. ¥.) 43; Astor v. Turner, 11 Paige 
Ch. (N. Y.) 436; 8. c. 43 Am. Dec. 766; 
Shotwell v. Smith, 3 Edw. Ch. (N. 
Y.) 588; Warner v. Gouveneur, 1 
Barb. (N. Y.) 36; Syracuse City Bank 
v. Tallman, 31 Barb. (N. Y.) 201; 
Smith v. Tiffany, 18 Hun (N. Y.), 671; 
Clark v. Binninzer, 39 How. (N. Y.) 
Pr. 363; Miller v. Bowles, 2 T. & C. 
(N. ¥.) 568; Connelly v. Dickson, 76 
Ind. 440; Main v. Ginthert, 92 Ind. 
180; Myers v. Estell, 48 Miss. 373. 

3 Where the court ordered money 
raised by attachment to be depos- 
ited with a designated banker, upon 
condition of his paying seven per 


cent. interest thereon while in his 
hands, it was held that such banker 
was nota receiver. Coleman v. Salis- 
bury, 52 Ga. 470. 

4 Chautauqua County Bank 
White, 6 Barb. (N. Y.) 589, 597; Booth 
v. Clark, 58 U. S. (17 How.) 323, 381; 
bk. 15 L. ed. 164; Edw. on Rec. 2; 
Wyatt’s Prac. Reg. 355; Dan. Ch. Pr. 
1552; 2 Barb. Ch. Pr. (2d. ed.) 658. 

5 A party in interest is sometimes 
appointed. Hoffman v. Duncan, 18 
Jur. 69; Ponys v. Balgrave, 18 Jur. 
463; Wilson v. Greenwood, 1 Swans. 
471, 483; Blackeney v. Dufaur, 15 
Beav. 40, 44. 

6 Green v. Bostwick, 1 Sandf. Ch. 
(N. Y.) 185; Beverly v. Brooks, 14 
Gratt. (Va.) 178; Booth v. Clark, 58 
U. S. (17 How.) 328, 331; bk. 15 L.. 
ed. 164. 
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the property will not probably sell for an amount sufficient to 
discharge the debt and pay the costs of suit.’ 

1. Opsecr OF THE Orrice. — Generally the object in appoint- 
ing a receiver is to get in and secure the funds the court will 
have the means of distributing among those entitled to them,? 
and one cannot properly be appointed where the court will not 
have such power.’ In a foreclosure the immediate and moving 
cause or object of the appointment of a receiver is to get in and 
secure, in advance of the final judgment, the rents and profits of 
the mortgaged premises, that they may be applied towards any 
deficiency there may be between the amount of the incumbrance 
or incumbrances and the sum the property may bring at forced 
sale, or prevent loss or stay waste and destruction ;* while the 
ulterior object is that contemplated by the suit itself, —the col- 
lection of the whole debt.’ But the court has no authority to 
interfere with the mortgagor’s right to receive the rents and 
profits of the mortgaged property, unless such rents and profits, 
as well as the property, have been pledged as security for the 
debt ° or there is a clear want of sufficient security.’ 


The office of the receiver is simply to protect the property or 
fund entrusted to his care,® and to make no disposition of it not 
-ordered by the court, from which alone he derives his authority.’ 


1 Vide, supra, note 2, p. 57. 

2 Evans v. Coventry, 3 Drew. 80; 
Tuthill v. Armstrong, 1] Keen, 428; 
Owen v. Homan, 4 H. L. 1032. 

8 Evans v. Coventry, 3 Drew. 80; 

Wright v. Vernon, 3 Drew. 121. Yet a 
receiver is sometimes appointed to 
- take charge of property in which a 
stranger has an interest. Vincent v. 
Parker, 7 Paige Ch. (N. Y.) 65. In such 
a case the court will, from time to 
time, make such orders as will pro- 
tect the rights of the third party. 
Vincent v. Parker, 7 Paige Ch. (N. Y.) 
-65; Howell v. Ripley, 10 Paige Ch. (N. 
Y.) 43. 

4 Tullett v. Armstrong, 1 Keen, 428; 
“Owen v. Homan, 4 H. L. 1032; 2 Barb. 
@h. Pr. (2d. ed.) 659; Mitf. Pl 133. 


5 Chase’s Case, 1 Bland Ch. (Md.) 
213; 8. c. 17 Am. Dec. 277. 

6 See Syracuse City Bank v. Tall- 
man, 31 Barb. (N. Y.) 201, 208; Zeiter 
». Bowman, 6 Barb. Ch. (N. Y.) 133, 
189; Ensign v. Coburn, 11 Paige Ch. 
(N. ¥.) 503; Howell v. Ripley, 10 Paige 
Ch. (N. Y.) 43; Bank of Ogdensburg v. 
Arnold, 5 Paige Ch. (N. Y.) 88, 41. 

7 Shotwell v. Smith, 3 Edw. Ch. (N. 
Y.) 588; Bank of Ogdensburg »v. Ar- 


nold, 5 Paige Ch. (N. Y.) 88; Quincy © 


v. Cheesman, 4 Sandf. Ch. (N. Y.) 405. 
® A receiver is not a trustee of 


an express trust. Fichtenkamm v. ~ 


Gambs, 68 Mo. 289. 
Lottimer v. Lord, 4 E. D. Smith 
(N. Y.), 183. 
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He is a ministerial officer of the court,! and his appointment con- 
tinues during the suit, unless his term of office is limited by the 
order appointing him.? He is the mere hand of the court in the 
management of the fund or the property.* His appointment is 
on behalf of all the parties,‘ not of the plaintiff or defendant 
only;° and for the benefit of all who may establish rights in the 
case. He stands indifferent between the parties,’ and is in no 
sense accountable to or subject to the control by any person or 
party to the suit; * but is to be controlled only by the order ap- 
pointing him, and the rules and practice of the court. As he 
represents all the parties, it is his duty to act in all things with 
a view to the equitable rights of all parties interested, and pro- 
tect the property and funds in his hands to the best of his 
ability.” 

II]. APPOINTMENT oF A ReEcEIVER.— The complainant in a 
foreclosure proceedings is entitled to a receiver of the rents and 
profits of the mortgaged premises pending the suit," where it is 


1 Field v. Jones, 11 Ga. 43; McGuire 
v. Allen, 1 Ball & B. 75; Bryan v. 
Cormick, 1 Cox Ch. 422, 423; Angel v. 
Smith, 9 Ves. 335. 

Weems v. Lathrop, 42 Tex. 207; 
Meier v. Kansas Pac. Ry. Co., 5 Dill. 
C. C. 476; 8. c. 6 Rep. 642. 

8 Van Rensselaer v. Emery, 9 How. 
(N. Y.) Pr. 135; Richards v. Chesa- 
peake & O. R. R. Co., 1 Hughes C. C. 
28 


4 But he represents no interest of a 
stranger to the suit in which he was 


appointed. Howell v. 
Paige Ch. (N. Y.) 43. 

5 Davis v. Marlborough, 2 Swans, 
113, 125; Hutchins v. Massareene, 2 
Ball & B. 55. 

Puisné mortgagees may, however, by 
superior diligence in having a receiver 
appointed, acquire a right tothe rents 
and profits collected. See Post v. 
Dorr, 4 Edw. Ch. (N. Y.) 412; Howell 
v. Ripley, 10 Paige Ch. (N. Y.) 43; Mil- 
tenberger v. Logansport R. R. Co., 106 
U. 8. (16 Otto) 286; bk. 27 L. ed. 


Ripley, 10 


117; 8. c. 1 Sup. Ct. Rep. 140; Thomas 
v. Brigstocke, 4 Russ. 60. 

® Curtis v. Leavitt, 15 N. Y. 1; Por- 
ter v. Williams, 9 N. Y. 142; s. ¢. 59 
Am. Dec. 519; Gillet v. Moody, 3 N. 
Y. 479; Booth v. Clark, 58 U. S. (17 
How.) 323, 331; bk. 15 L. ed. 164; 
Davis v. Marlborough, 3 Swans. 113, 
125. 

™ Vermont & C, R. R. Co. v. Ver- 
mont Cent. R. R. Co., 43 Vt. 792. 

® Lottimer v. Lord, 4 E. D. Smith 
(N. Y.), 183; Libby v. Rosenkrans, 55 
Barb. (N. Y.) 202; Musgrove v. Nash, 
3 Edw. Ch. (N. Y.) 172; Baker v. 
Backus, 32 Ill. 208; Booth v. Clark, 58 
U. 8S. (17 How.) 323, 331; bk. 15 L. 
ed. 164. 

* Broad v. Wickham, MSS. Case, 
citedin 1 Smith’s Ch. Pr. 500; 1 Van 
Sant. Eq. Pr. 375. 

0 [ddings v. Bruen, 4 Sandf. Ch. (N. 
Y.) 417; Lottimer v. Lord, 4 E. D. 
Smith (N. Y.), 183. 

In California the plaintiff has no 
right to have a receiver of the rents 
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highly probable that the premises will not, upon a sale thereof 
under a decree of the court, bring a sufficient sum to pay the 
debt and costs of suit, and the mortgagor, or person who is per- 
sonally liable for the debt, is irresponsible.' A receiver will be 
appointed only on application of a person who has an acknowl- 
edged interest in the suit,’ and his appointment continues during 
the suit, unless his term of office is limited by the order appoint- 
ing him.’ 

1. WHEN APpPpoINTED— Prima Facre Case. — Receivers in 
mortgage foreclosure cases are allowed with great caution.‘ It is 
only in strong cases that a receiver will be appointed at all,® and 
where the rights of a suitor are apparently clear and can be pre- 
served, pending the suit, only by a receivership.* The right to 
the relief does not grow out of the relations of the parties, or 
the stipulations in the mortgage, but out of equitable considera- 
tions alone. The appointment of a receiver in a mortgage fore- 
closure is not a matter of strict or absolute right, but is always. 
addressed to the sound discretion of the court,’ to be governed 


by the whole circumstances of 


and profits of the land pending fore- 
closure. Guy v. Ide, 6 Cal. 101; s.c. 65 
Am. Dec. 490. 

1 Astor v. Turner, 2 Barb. (N. Y.) 
444; s.c. 3 How. (N. Y.) Pr. 225; Sea 
Ins. Co. v. Stebbins, 8 Paige Ch. (N. 
Y.) 565; 2 Barb. Ch. Pr. (2nd ed.) 293; 
2 Jones Mortg., sec. 1516. 

2 Chase’s Case, 1 Bland Ch. (Md.) 
218; s.c. 17 Am. Dec. 277; Williams v. 
Wilson, 1 Bland Ch. (Md.) 421. 

8 Weemes v. Lathrop, 42 Tex, 207. 

4 Shotwell v. Smith, 3 Edw. Ch. (N. 
Y.) 588; Jenkins v. Heisman, 5 Paige 
Ch. (N. Y.) 309; Frelinghuysen v. 
Colden, 4 Paige Ch. (N. Y.) 204; Sea 
Ins. Co. v. Stebbins, 8 Paige Ch. (N. 
Y.) 565; Warner v. Gouveneur, 1 
Barb. (N. Y.) 36. 

5 Hand v. Dexter, 41 Ga. 454. 

6 Overton v. Memphis & L. R. R. 
Co., 8 McCr. C. C. 436; s. c. 10 Fed. 
Rep. 866. 

1 Rider v. Bagley, 84 N. Y. 461; 


the case,® one of those circum- 


Syracuse City Bank v.. Tallman, 31 
Barb. (N. Y.) 201; Pullan v. Cincin- 
nati & C. A. L. R. R. Co., 4 Biss. C. C. 
35; Verplank v. Caines, 1 Johns. Ch. 
(N. Y.) 51; Crane v. McCoy, 1 Bond 
C. C. 422; Vose v. Reed, 1 Wood C. C, 
647; Benson v. Bill, 62 Ill. 408; West. 
v. Chester, 12 Fila. 315, 332; Copper 
Hill Mining Co. v. Spencer, 25 Cal. 13; 
Oakley v. Patterson Bank, 2 N. J. Eq. 
(1 H.W. Gr.) 181; Sloan v. Moore, 87 
Pa. St. 217; The Orphans’ Asylum v. 
McCartee, Hopk. Ch. (N. Y.) 4293. 
Sales v. Lusk, 60 Wis. 490; Cone ». 


Combs, 5 McCah. (Kan. & U.S.) 651; 8. 


c. 18 Fed. Rep. 576; Owens v. Harmon, 
8 Mac. & G, 378; Skip v. Harwood, 3 
Atk. 564; Greenville v. Fleming, 2 Jo. 
& Lat. 339. 

§ Proof of the insolvesacy of the 
party personally liable for the pay- 
ment of the mortgage debt is not al- 
ways required. Pouder v. Tate, 96 
Ind. 330. 
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stances being that the plaintiff must make out a prima facie 
case, a probable right to the property which is the subject-mat- 
ter of the litigation or foreclosure. A receiver should not in 
any instance be granted unless the plaintiff makes out a prima 
fucie case, and unless it also appears that the property is in 
danger of being lost or materially injured or impaired before the 
full investigation and final termination of the cause.* In some 
cases the propriety of appointing a receiver cannot be determined 
until the hearing. As a general rule the appointment of a re- 
ceiver will be made in all cases where the interests of the parties 
seem to require it.° 

In no case of a mortgage foreclosure should a receiver be ap- 
pointed where it is clear that on a forced sale of the mortgaged 
property it will bring an amount sufficient to pay the debt, inter- 
est, and the costs of suit;* nor in general, if the mortgagor 
or party personally liable for the payment of the mortgage debt, 
is solvent.” But an application will be denied on the merits only 
and not on mere technical grounds ;* neither will the court deny 
the application on the ground of formal defects in the constitution 
of the action in which it is made, if a case is made out on the 
merits for the appointment.? But the appointment of a receiver 
will in all cases be dispensed with, if the defendant, who is in 


1 Copper Hill Mining Co. v. Spen- 
cer, 25 Cal. 15; Owen v. Herman, 3 
Mac. & G. 378. 

2 Saylor v. Mackhie, 9 Iowa 209. 
No positive and unvarying rule can be 
laid down as to whether the court will 
or will not interfere by this kind of 
interim protection of the property. 
Kerr on Rec. 4, where the evidence on 
which the court is to act is very clear 
in favor of the plaintiff, there will be 
nohesitancy to interfere; where there 
is more of doubt there is of course 
more of difficulty. The question is one 
of degree, and therefore it is impossible 
to lay down any precise and unvarying 
Tule. Owen v. Homan, 4 H. L 1032; 
Gray v. Chaplain, 2 Russ. 145. 

5 Hamilton v. The Accessory Tran- 


sit Co., 3 Abb. (N. Y.) Pr. 255; 8. ¢. 
13 How. (N. Y.) Pr. 108. 

4 Verplank v. Caines, 1 Johns Ch. 
(N. Y.) 57. 

5 Crane v. McCoy, 1 Bond C .C. 422. 

® Shotwell v. Smith, 3 Edw. Ch. 
(N. Y.) 588; Burlingame v. Parce, 12 
Hun (N. Y.), 144; Pullman v. Cincin- 
nati & C. A. L. R. R. Co., 4 Biss. C. 
C. 35. 

7 Jenkins v. Hinmary, 5 Paige Ch. 
(N. Y.) 309; Syracuse City Bank v. 
Tallman, 31 Barb. (N. Y.) 201. 

® Patten v. Accessory Transit Co., 
4Abb. (N. Y.) Pr. 235; Evans v. Cov- 
entry, 5 DeG. M. & G. 910; 8. ¢. 31 
Eng. L. & Eq. 436. 

® Evans v. Coventry, 5 DeG. M. & 
G. 910; s. c. 31 Eng. L. & Eq. 436. 
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possession of the premises, will give security to account for the 
rents and profits, as the court shall direct in case there shall be a. 
deficiency upon the sale of the premises under the decree of the 
court.! 

The court may appoint a receiver of the rents and profits of 
the mortgaged premises, and direct them to be applied in the 
payment of the interest and the annual charges upon the land.? 
In determining whether a receiver shall be appointed of the 
rents and profits of the mortgaged premises, the court deals with 
the cause as it appears from the pleadings and evidence, and 
stands upon the record.* If the court is satisfied from the evi- 
dence before them that it is necessary or expedient to preserve 
the property and accumulate the rents, issues and profits, until 
the hearing, it is a case for the appointment of a receiver.‘ 

The doctrine long since established by courts of equity that a 
mortgage is a mere security for a debt, and creates only a lien or 
an incumbrance, and that the equity of redemption is the real and 
beneficial estate of the land, has to a great extent been adopted 
by our courts of law, and the interest of the mortgagee is now 
treated as real estate by them only so far as it may be necessary 
for the better protection of the mortgagee, and to give him the 
full benefit of his security.’ 

It has been said that the mortgagor, after default,® has no title 
at law,’ and none in equity, except simply the right to redeem 


1 Sea Ins. Co. v. Stebbins, 8 Paige 
Ch. (N. Y.) 565; Frelinghuysen v. 
Golden, 4 Paige Ch. (N. Y.) 204; Bank 
of Ogdensburg v. Arnold, 5 Paige Ch. 
Y.) 38. 

2 Latimer v. Moore, 4 McL. C.C.110. 

8 Silver v. Norwich, 3 Swans, 116n; 
Skinner’s Society v. Irish Society, M. 
& C. 164; Evans v. Coventry, 5 DeG. 
M. & G. 910, 918; 8s. c. 31 Eng. L. & 
Eq. 4386. 

4 Huguenin v. Basley, 13 Ves. 107; 
Davis v. Marlborough, 2 Swans. 138; 
Clegg v. Fishwick, 1 Mac. & G. 299; 
Withrow v. Whyddon, 2 Mac. & G. 55; 
Owens v. Homan, 3 Mac. & G. 412; 8.¢. 
4H. L. 1033. 


5 Jackson v. Willard, 4 Johns. (N. Y.) 
41; Jackson v. Bronson, 19 Johns. (N. 
Y.) 325; Hutchios v. King, 68 U. S. 
(i Wall.) 53; bk. 17 L. ed. 544; Rus- 
sell v. Tapping, 5 McL. C. C. 194. 

6 In Wisconsin the fee of the mort- 
gaged premises vests in the mortgagee, 
or his assignee, only after foreclosure 
and sale; not upon the mere default of 
the mortgagor. Tallman v. Ely, 6 Wis. 
244, 257; Weed v. Page, 7 Wis. 503, 612. 

7 A mortgagor will not be allowed 
in equity to set up his possession as 
adverse to the rights of the mortgagee. 
Union Bank of Louisiana v. Stafford, 
53 U. S. (12 How.) 327; bk. 13 L. ed. 
1008. 
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upon the payment of the debt and interest. His conveyance to 
a purchaser with notice conveys nothing but the equity of redemp- 
tion, and such purchaser cannot, any more than the mortgagor, 
assert that equity against the mortgagee, without paying the debt, 
or showing that it has been paid or released; or that there are 
circumstances sufficient to warrant the presumption of these facts, 
or one of them.! And in those cases where a deed is executed 
by the mortgagor subsequent to the mortgage deed, but prior to 
the foreclosure, passes the title, if the mortgagee be in lawful 
possession of the mortgaged premises after the condition broken, 
he will not be turned out until the debt is paid.? 

2. Moves or ArPoINTMENT. — The appointment of a receiver 
is made in either of three ways, to wit: (1) The order may be 
made directly by the court on the application for a receiver, 
by naming the person to be receiver, prescribing the amount of 
his bond and the number of his sureties, and stating the general 
terms of the order; or, if the decision be reserved on the argu-. 
ment of the motion for a receiver, and made afterwards, then, 
by giving a brief general direction as to the form of the decision 


and order, naming the receiver in blank, to be filled in by the 
judge himself, if the parties do not agree upon a receiver, on 
notice of settlement; * (2) the appointment of a receiver may be 
made on the confirmation of the report of a referee‘ or master 
appointed by the court to hear the application and report a 
proper person;* or (3) it may be made by the referee or mas- 


ter authorized by the court to appoint a receiver.® 
is the most usual course.’ 

a. By THe Court. — Courts of equity have the power to ap-. 
point receivers® in mortgage foreclosure cases and authorize 


The latter 


1 Hughes v. Edwards, 22 U. S. (9 
Wheat.) 489; bk. 6 L. ed. 142. 

2 Rassell v. Ely, 67 U. S. (2 Black) 
575; bk. 17 L. ed. 258. 

3 1 Van Sant. Eq. Pr. 405. 

‘The referee is a substitute, .n 
New York, and some other States for 
the former masterin chancery. Wetter 
v. Schliefer, 7 Abb. (N. Y.) Pr. 92. 

5 Attorney-General v. Bank of 
Columbia, 1 Paige Ch. (N. Y.) 511; 2 
Barb. Ch. Pr. (2d ed.) 811, 312. 


® The selection and appointment of 
a@ receiver and taking security from 
him, is a proper matter of reference 
under the code, as it was under the 
former practice in chancery. Wetter 
v. Schliefer, 7 Abb. (N. Y.) Pr. 92. 

7 2 Wait Pr. 230. 

® A court may appoint receiver on 
its own motion in cases requiring it. 
O'Mahoney v. Belmont, 62 N. Y. 183.. 
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them to take possession of the property mortgaged, whether it 
be in the immediate possession of the defendant or his agents or 
tenants, and in proper cases to order the property to be de- 
livered to the receiver. The appointment of a receiver is an 
ordinary exercise*® of appropriate chancery jurisdiction,‘ and 
there are very few cases in which the court will not interfere by 
appointing a receiver.’ This jurisdiction has been assumed by 
the court of chancery for the advancement of justice, and is 
founded on the inadequacy of the remedy afforded by courts of 
ordinary jurisdiction,’ and on a proper case being made out the 
court will ex debito justitie appoint a receiver.’ 

(1.) Jurispicrion to Appoint. — The court has no jurisdic- 
tion to appoint a receiver unless a cause is pending,® except, 
perhaps, where the defendant designedly keeps out of the way 
to avoid service of the process. A judge has no power to ap- 
point a receiver in vacation,” neither has the clerk of the court 
power to approve a receiver’s bond in vacation ; " and the pos- 
session of a receiver appointed by a judge in vacation is not the 
possession of the court.” A court commissioner has no jurisdic- 


tion to appoint a receiver.” 


1 Where the property is in the 
possession of a tenant under lease, 
such tenant must be made a party to 
the action or he will not be affected by 
or subject to the order appointing the 
receiver. 

2 Ex parte Cahen, 5 Cal. 494. 

3 Courts of equity have power to 
appoint receivers for the purpose of 
protecting and securing property 
which is the subject of litigation. 
Battle v. Davis, 66 N. C. 252. 

4 Bank of Mississippi v. Duncan, 52 
Miss. 740. See Williamson v. Wilson, 
1 Bland Ch. (Md.) 418, 421; The 
Wharfe Case, 3 Bland Ch. (Md.) 361. 

5 See Bainbridge v. Boddeley, 3 
Mac. & G. 419. 

6 Stitwell v. Williams, 6 Mad. 49; 
Skip v. Harwood, 3 Atk. 564; Davis v. 
Marlborough, 2 Swanst. 165; Mitf. Pl. 
145. 


7 Williams v. Wilson, 1 Bland Ch. 
(Md.) 420; Cupit v. Jackson, 13 Price, 
721, 734; Hopkins v. Canal Proprie- 
tors, L. R. 6 Eq. 447. 

® Hardy v. McClellan, 53 Miss. 507; 
Anon., 1 Atk. 489; Wyatt’s Prac. Reg. 
356. 

® Sanford v. Senclair, 3 Edw. Ch. 
(N. Y.) 393; Quinn v. Gun, 1 Hogan,75. 

1 Newman v. Hammond, 46 Ind. 
119. It was said by the Supreme 
Court of the United States in the case 


of Hammock v. Loan & Trust Co., 105 © 


U.S. (15 Otto) 77; bk. 26 L. ed. 1111, 
that a judge of a circuit court of 
Illinois cannot appoint a receiver in 
vacation. 

11 Newman v. Hammond, 46 Ind. 119. 

12 Hammock v. Loan & Trust Co., 
105 U. S. (15 Otto) 77; bk. 26 L. ed. 
1111. 

Quiggles Trumbo, 56 Cal. 626. 
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In California a receiver may be appointed by the court in 
which the action is pending, or by a judge thereof; ' but a county 
judge cannot appoint a receiver in cases in the district courts,’ 
at Jeast not as distinct from the injunction. It is said that un- 
der the Connecticut act of 1867, the judge should first make an 
express finding that it was just and reasonable that a receiver 
should be appointed. Under the constitution and laws of Flor- 
ida, a receiver cannot be appointed by the judge of one circuit 
to take possession of property in another.* The powers of the 
courts of Indiana in appointing receivers are the same under the 
code as under the general rule of equity ; and the power will be 
exercised for the same purpose and on the same emergencies.5 
In Kentucky, in cases specified in the Code of Practice, a receiver 
may be appointed by the court. In Michigan, courts of equity 
cannot appoint receivers except such appointment is allowed by 
Compiled Laws;‘ and there is no statute authorizing them to 
make ex parte orders appointing a receiver to take possession of 
real estate under a foreclosure, even though the parties them- 
selves agree thereto by the terms of the mortgage.* Under the 
Mississippi Code of 1880, a circuit judge has no power to ap- 
point a receiver in a case pending in the chancery court, either 
in vacation or in term time.® 

Where property has been lawfully placed in the custody and 
control of a receiver by a court having jurisdiction to make such 
appointment, no other court has a right to interfere with such 
receiver’s control, unless it be some court which has a direct su- 
pervisory control over the court whose process has first taken 
possession, or some superior jurisdiction in the premises.” 


1 Cal. Prac. Act, sec. 651. In re Clark, 4 Ben. D. C. 88, 97- 
* Ranthranff v. Kreez, 13 Cal. 639. 98; Peck v. Jenness, 48 U. S. (7 How.) 
* Bostwick v. Isbell, 41 Conn. 805. 612, 625; bk. 12 L. ed. 841; Williams 
4 State v. Jacksonville, P.& M.R. v. Benedict, 48 U. 8. (8 How.) 107, 
'Co., 15 Fla. 201. 112; bk. 12 L. ed. 1007; Wiswall v. : 
$ Bitting v. Ten Eyck, 85 Ind. 357. Sampson, 55 U. S. (14 How.) 62, 66; ! 
6 Kentucky Civil Code, sec. 328. bk. 14 L. ed. 322; Peale v. Phipps, 55 
T Sec. 5070. U.S. (14 How.) 368, 874; bk. 14 L. 
* Hazeltine v. Granger, 44 Mich. ed. 45%; Taylor v. Carryl, 61 U. 8. 
5038. (20 How.) 583, 594-597; bk. 15 L. ed. 
* Alexander v. Manning, 58 Miss. 1028; Freeman v. Howe, 65 U.S. (24 


634, How.) 450; bk. 16 L. ed. 749; Buck vw. 
VOL. XXIII, 5 
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Where a State court, having jurisdiction to do so, has properly 
appointed a receiver and he is in possession of the property, a 
Federal court has no such superior jurisdiction or supervisory 
power as to warrant their interfering with such receiver’s cus- 
tody and control of the property,! and consequently the United 
States courts will not appoint a receiver to take possession of 
property already ordered to be delivered to a receiver appointed 
by a State court.?, And a receiver appointed by a State court. 
over mortgaged premises in an action to foreclose the mortgage, 
cannot be dispossessed or interfered with by an assignee in bank- 
ruptcy, subsequently appointed in the Federal courts over the mort- 
gagor’s estate,* without first liquidating the debt, the possession 
by the receiver being regarded as the possession of the mortgagee.* 

A State court has no jurisdiction to appoint a receiver in an 
action to foreclose a mortgage, or to set aside an alleged fore- 
closure and sale by a mortgagee under a power, where the 
premises were, at the time of the commencement of the action, 
in the hands of a receiver appointed by a Federal court having 
jurisdiction to make such appointment; and the fact that the 
lien which the receiver was appointed to enforce is prior or sub- 
sequent to the one sought to be enforced in the State court will 
not in any way affect the rule.® 

A court of chancery will not appoint a receiver pending a plea 
to its jurisdiction; * or where the mortgage is impeached on 
probable grounds.’ But in order to guard against the abuse of 
dilatory pleas, or any irreparable mischief, the court will order 
an immediate hearing or trial of the plea.® 


Colbath, 70 U. S. (3 Wall.) 334; bk 18 
L. ed. 257. 

1 Davis v. Alabama & F. R. R. Co., 
1 Woods C. C. 661; Inre Clark, 4 Ben. 
D. C. 88; Alden v. Boston & E. R. R. 
Co., 5 Bankr. Reg. 230; Sedgwick v. 
Menck, 6 Blatchf. C. C. 156; 8. ¢.1 
Bankr. Reg. (2d ed.) 675; Beecher v. 
Bininger, 7 Blatchf. C. C. 170. But 
see, contra, In re Merchants’ Ins. Co., 
2 Biss. C. C. 162. 

2 Blake v. Alabama & C. R. R. Co., 
6 Bankr. Reg. 331. 


8 Davis v. Alabama & F. R. R. Co.,. 
1 Woods C. C, 661. 

4 Marshal v. Knox, 88 U. S. (16 
Wall.) 551; bk. 21 L. ed. 481. 

5 Milwaukee & St. P. R. R. Co. ». 
Milwaukee & M. R. R. Co., 20 Wis. 165. 

® Ewing v. Blight, 8 Wall. Jr. C. C. 
139. 

™ Leahy v. Arthur, 1 Hogan, 92; 
Darcy v. Blake, 1 Molloy, 248; Shep- 
herd v. Murdock, 2 Molloy, 231, 251. 

8 Ewing v. Blight, 3 Wall. Jr. C.C 
139. 
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One appointment of a receiver does not exhaust the power 
under the New York practice.! 

An additional receiver will not be appointed unless such ap- 
pointment appears to be necessary for the protection of the in- 
terests of those desiring it.? The fact that a receiver has already 
been appointed in a previous action does not necessarily interfere 
with the appointment of another receiver in a subsequent suit. 
But where a second receiver is appointed in a subsequent suit, the 
functions of such second receiver are subsidiary to those of the 
previous one. When the first becomes functus officio, the second 
takes the funds, or any remaining portion thereof,’ which is un- 
disposed of by the court in the litigation.‘ 

Where the appointment of a receiver has been completed, 
whether in the first suit commenced, or a subsequent one, instead 
of appointing another receiver for the same property, the court 
will usually extend the receivership over the second suit. 

The appointment of a receiver is an interlocutory proceeding 
from which no appeal lies; * and the consent of the parties 
thereto cannot confer jurisdiction on the appellate court.’ 

When the order appointing a receiver is in excess of the ju- 
risdiction of the court it is subject to review under the California 
Code.® 

Where the complaint asks for the appointment of a receiver, 
and the court finds that a receiver should be appointed, but they 
fail to appoint one, the failure of the court to appoint a receiver 
cannot be assigned as error by the party opposed to the appoint- 
ment, but only by the party asking for such receiver.® 

6. By OR Master.—The selection and appointment, 
or proposal for appointment, of a receiver and taking security 


12 Rev. Stat. 467, sec. 56. See Y. Super. Ct. 239; s. c. 10 Abb. (N. 

People v. Security Life Ins. Co., 79 N. Y.) Pr. (N. 8.) 270. 

Y. 267. 5 Latimer v. Lord, 4 E. D. Smith (N. 
* Wabash, St. L. & W. R. R. Co. Y.), 183, 191; Osborn v. Hyer, 2 Paige 

v. Central Trust Co., 22 Fed. Rep. Ch. (N. Y.) 342. 

272. 6 Wilson v. Davis, 1 Mont. T. 98. 

3 Bailey v. Mahoney, 10 Abb. (N. 7 Wilson v. Davis, 1 Mont. T. 98. 
Y.) Pr. (x. 8.) 270. § Sec. 1068. See La Societe Fran- 
‘ O’Mahoney v. Belmont, 62 N.Y. caise v. District Court, 53 Cal. 495. 
188, 149; Bartley v. O’Mahoney, 33 N. *- Emmons v. Keller, 39 Ind. 179. 
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from him are proper matters for a reference under the New 
York Code, as they we were under the former practice in chan- 
cery.! 

Whether the receiver be appointed directly by the court, or 
through a referee, it is the duty of the court to follow the rules 
and practice of the court of chancery in like cases, in so far as 
is consistent with the present mode of procedure;? but an ap- 
pointment by a referee under the old practice is valid. The 
order of reference should give the opposite party the usual notice, 
but although no notice be given, yet if the other party voluntarily 
appears before the referee, such appearance is a waiver of all 
irregularities, and no objection can be taken to the referee’s ap- 
pointment.‘ 

(1.) Proposat or Names.—The master, upon a reference to him 
to appoint, should appoint that person whom he deems, all things 
considered, best qualified for the office, without regard to the 
fact of his being proposed by the one or the other of the parties; ° 
but under equal circumstance, the party obtaining the order for 
a receiver has, prima facie, a right to nominate a person to act 
as receiver.® 

In proceedings under a reference for the appointment of 
a receiver, the party who has obtained the order hands in 
to the master a written proposal, containing the name of the 
intended receiver and his sureties. If the person thus nominated 
be objectionable, however, another person may be nominated by 


1 Wetter v. Schliefer, 7 Abb. (N. Y.) 
Pr. 92. In general practice the refer- 
ence is usually made to a referee or 
master residing in the same county 
with the defendant, or near him, in 
order to relieve the defendant of all 
unnecessary expense. Bank of Mon- 
Toe v. Keeler, 9 Paige Ch. (N. Y.) 249; 
but in mortgage foreclosure the 
referee should reside in the county 
where the land or a portion of it is 
located, and the foreclosure suit is 
pending. 

2 2 Barb. Ch. Pr. (2d ed.) 311, note 
19. 


3 Wetter v. Schliefer,7 Abb. (N. 
Y.) Pr. 92. 

4 Wetter wv. Schliefer,7 Abb. (N. 
Y.) Pr. 92. 

5 Lespinasse v. Bell, 2 Jac. & W. 
436. The appointment of a receiver 
is usually a matter of discretion; but 
there are persons who are not compes 
tent to act as such, owing to their 
peculiar position. Benneson v. Bill, 
62 Ill. 408. See Thomas v. Dawkins, 
1 Ves. Jr. 452; s.c.8 Bro. C. C. 507. 

6 Smith on Rec., 2 Barb. Ch. Pr. 
(2d ed.) 316; 1 Van Sant. Eq. Pr. 
407. 
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any interested party’ by a counter proposal, and the master de- 
cides between them.? 

(2.) Frxine THe Amount oF Bonp anp Approvine SureE- 
tres. — When the referee or master appoints a person nominated 
for receiver he should fix the amount of the bond to be given by 
such receiver and the number of his sureties. The bond should 
be drawn by the defendant’s attorney and executed by the re- 
ceiver and his sureties. But an order appointing a receiver is 
not void by reason of the omission of a provision requiring ade- 
quate security.‘ . 

(3.) Report or REFEREE oR Master. — The referee or master 
having made the appointment, or selected a proper person to be 
recommended to the court for appointment as receiver, accord- 
ing to the terms of the order of reference, reports the fact to the 
court.© The report of the referee or master on the appointment 
of a receiver cannot be excepted to, and need not be confirmed.® 

The appointment of a receiver being within the discretion of 
the referee or master,’ to support an exception and induce the 
court to interfere with his appointment, there must be a substan- 
tial objection ; ° for the court will not order the referee to review 


his decision except on special grounds.’ 


1A person not having an interest 
cannot propose a receiver and it is 
contrary to the orderly and regular 
proceedings of a court of justice to 
allow a stranger to participate in a 
nomination for such an appointment. 
O'Mahoney v. Belmont, 62 N. Y. 133; 
Attorney-General v. Day, 2 Madd. 246; 
Edw. on Rec. 22; 2 Barb. Ch. Pr. (2d 
ed.) 316. 

2 Where the matter is referred to a 
Teferee with the power to appoint, 
the appointment of a receiver is ene 
tirely within the discretion of the 
Teferee, and he need not give his rea- 
sons for his selection. Benneson v. 
Bell, 26 Ill. 408; Thomas v. Dawkins, 
1 Ves. Jr. 452; s. c. 3 Bro. C. C. 507. 

5 Edw. on Rec. 75; 1 Van Sant. 
Eq. Pl. 407; 2 Barb. Ch. Pr. (2d ed.) 
316. 


4 Nesbitt v. Turrentine, 83 N. C. 
535. 
5 2 Barb. Ch. Pr. (2d. ed.) 817. 

® In re Eagle Iron Works, 8 Paige 
Ch. (N. Y.) 888; Thomas v. Dawkins, 
1 Ves. Jr. 452; 8. c. 3 Bro. C. C. 509; 
Wilkins v. Williams, 3 Ves. 587. 

7 See Benneson v. Bill, 26 Ill. 408; 
Thomas v. Dawkins, 1 Ves. Jr. 45; 8. 
ce. 3 Bro. C. C. 507. 

® Thomas v. Dawkins, 1 Ves. Jr. 
452; s.c. 3 Bro. C. C. 507; Garland v. 
Garland, 2 Ves. Sr. 187; Anon., 3 Ves. 
506; Thorpe v. Thorpe, 12 Ves. 317. 

* In re Eagle Iron Works, 8 Paige 
Ch. (N. Y.) 885; Wetter v. Schliefer, 
7 Abb. (N. Y.) Pr. 92; Wynne v. New- 
borough, 15 Ves. 288; Bowersbank v. 
Collasseau, 8 Ves. 164; Thomas wv, 
Dawkins, 1 Ves. Jr. 452; s.c. 8 Bro. 
C. C. 507; Garland v. Garland, 2 Ves. 
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It is the well settled rule in New York, that the court will not 
disturb or set aside the appointment of a receiver by a referee, 
unless the person selected is legally disqualified, or his situation 
is such as to induce the court to believe that the interest of the 
parties will not be properly attended to by him.’ The court will 
not disturb the referee’s or master’s decision merely because they 
may think a better selection might have been made from the 
several persons proposed.? If, however, the court should order 
the referee or master to review his decision, *he parties will 
proceed by proposing another person or persons, and issuing a 
summons as before.* 


James M. Kerr. 
ROCHESTER, N. Y. 


Sr. 187; Anon., 3 Ves. 506; Thorpe v. taken into consideration at the time of 
Thorpe, 12 Ves. 317. making the appointment. Wetter v. 
1 In re Eagle Iron Works, 8 Paige Schliefer, 7 Abb. (N. Y.) Pr. 92, 93. 
Ch. (N. Y.) 388. 2? In re Eagle Iron Works, 8 Paige 

Mere relationship to one of the par- Ch. (N. Y.) 388. 
ties to the action is nota sufficient $ Smith on Rec. 11; 2 Barb. Ch. Pr. 
ground for the removal of a receiver; (2d. ed.) 318. 
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CIVIL DAMAGE LIQUOR LAWS. 


SEcTIon 1. General Nature and Constitutionality of. 

2. The Statutes Strictly Construed. 
8. Parties Plaintiff. 
4. Who may be made Defendants. 
5. Actual Pecuniary Damage must be Sustained. 
6. Injury to Person. 
7. Injury to Property. 
8. Injury to Means of Support. 
9. Death as an Injury to Means of Support. 

10. Measure of Damages. 

11. Exemplary Damages. 

12. Where the Plaintiff Contributes to the Injury. 


§ 1. Generat NaTurE anv ConsTITUTIONALITY OF. — Within 
a few years past statutes have been enacted in various States 
giving a right of action for damages to any ‘‘ husband, wife, 
child, parent, guardian, employe, or other person, who shall be 
injured in person, property, or means of support,’’ by the in- 
toxication, habitual or otherwise, of any person, caused by liquors 
furnished by another, or by others. 

The action, in such a case, may be brought ‘in his or her 
name, against any person or persons who shall, by selling or 
giving away intoxicating liquors, cause the intoxication, in whole 
or in part, of such person ; and any person or persons owning or 
renting, or permitting the occupation of any building or premises, 
and having knowledge that intoxicating liquors are to be sold 
therein, shall be liable severally and jointly with the person or 
persons selling or giving the intoxicating liquors aforesaid, for 
all damages sustained, and for exemplary damages.”’ ! 

These provisions are identical with, or substantially the same 
as, those contained in statutes in Illinois, Iowa, Nebraska, Wis- 
consin, Michigan, Ohio, Kansas, Maine, Massachusetts, and 
various other States, commonly designated as ‘ civil — 
acts ’’ or ‘* civil damage liquor laws.’’ 


1 See N. Y. Laws, 1873, ch. 646, § 1. 
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Such legislation has been vigorously opposed, and the consti- 
tutionality of the statutes ably controverted and contested in the 
courts, but the general policy of such legislation is constantly 
growing in public favor, and the constitutionality of the statutes 
has been sustained by the unvarying decisions of courts of high- 
est resort, both State and national.' Andrews, J., who gave the 
opinion of the court in the case last cited, said: ‘* The right of 
the legislature to control the use of and traffic in intoxicating 
liquors being established, its authority to impose liabilities upon 
those who exercise the traffic, or who sell or give away intoxicat- 
ing drinks, for consequential injuries to third persons, follows 
as a necessary incident.’’ 

§ 2. Tae Sratures Srricrty Constrvuep. — These statutes. 
being penal in their character, have, in accordance with a familiar 
rule of law in such cases, been rather strictly construed.? 

Accordingly, the provision giving ‘‘ exemplary damages ’’ has 
generally been construed to mean the allowing of such damages 
only when they would be allowed, generally, in actions of tort; 
that is, when they would be justified by aggravating circum- 
stances, such as a willful sale of liquors to parties after notice 
not to do so.’ 

§ 3. Parties PuaintirF.—‘‘ Every husband, wife, child, 
parent, guardian, employe, or other person,’’ may by action 
recover such damages as he shall sustain ‘‘ in person, property, 
or means of support,’’ from the causes specified in the statute. 

Under the statutes the wife may maintain an action for an in- 
jury to her ‘* means of support ’”’ on account of the intoxication 
of her infant child, caused by strong drink sold or given by the 
defendant to such child, without joining her husband with her in 


1 See McGee v. McCann, 60 Me. 79; 
Moran v. Goodwin, 130 Mass. 153; 
s.c. 39 Am. Rep. 443; Sibliav. Bahney, 
84 Ohio St. 399; Horning v. Wendell, 
57 Ind. 171; Kehrig v. Peters, 41 Mich. 
475; Kitchner v. Ehlers, 44 Ia. 40; 
Weitz v. Ewen, 50 Ia. 34; Shroeder v. 
Crawford, 94 Ill. 857; s. c. 84 Am. Rep. 
236; Roose v. Perkins, 9 Nep. 304; 


s.c. 81 Am. Rep. 409; Baker v. Pope, 


5N. Y. Sup. Ct. Rep. 102; Volans v. 


Owen, 75 N. Y. 526; s. c. 830 Am. Rep. 
337; Bertholf v. O'Reilly, 74 N. ¥. 509; 
s.c. 30 Am. Rep. 323. ; 

2 See Decker v. Stauring, 57 How.. 
(N. Y.) 495; Hayes v. Phelan, 4 Hun, 
733; Schneider v. Hosier, 21 Ohio 
St. 98; Freese v. Teipp, 70 Ill. 486; 
Meidel v. Authis, 71 Ill. 241; Fentz v. 
Meadows, 72 Ill. 540. 

5 See post, § 11. 
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the action,! and may sue alone for such injury, sustained by the 
intoxication of her husband, caused by the sale or gift of liquors. 
tohim.? A husband may also maintain an action for an injury to 
his ‘‘ means of support,’’ arising from the intoxication of his 
wife or child, in cases where the wife could maintain it for a 
similar injury to her.® 

In this case Lord, J., who gave the opinion of the court, said: 
«‘ That the relation of husband and wife may be such that in 
fact, as well as in law, the wife may be wholly or in part a 
means of support to her husband, is very clear; and whether 
such relationship exists, and how far the means of support are 
injured, are purely questions of fact to be determined by the 
jury upon proper instructions from the court.’’ 

It has been held in Nebraska that the wife and children may 
be joined in an action to recover such damages, where the injury 
arises from the intoxication of the husband and father.‘ 

In Michigan it has been held that the statute gives no right of 
action to the person injured by or in consequence of his own 
intoxication.® 

But a contrary doctrine has been held under the statute in 
Nebraska.® 

Any person sustaining an injury to person or property by 
reason of the intoxication of another, may maintain an action 
therefor, but an action for i injury to ‘* means of support’’ can- 
not be maintained by one who claims to be a wife, where the 
marriage is illegal and void.” 

It is sufficient that the injurious act, as murder or suicide, be 
done by the intoxicated person, and a son may maintain the 
action.® 

§ 4. Wo May BE Mave Derenpants. —Under the statutes, any 
person or persons who shall sell or give away intoxicating liquors; 


1 McNiel v. Collison, 130 Mass. 167. ® Buckmaster v. McElroy, 20 Neb. 

2 Mitchell v. Ratts, 57 Ind. 259. 557; 8. c. 57 Am. Rep. 843. 

® Moran v. Goodwin, 130 Mass. 1 Kearney v. Fitzgerald, 43 Ia. 508. 
158; s.c. 89 Am. Rep. 448. See, also, Good v. Towns, 56 Vt. 410; 

* Roose v. Perkins, 9 Neb. 304; 8.c. 9s. c. 48 Am. Rep. 799; s. ¢. 30 Alb. L.. 
$1 Am. Rep. 409. J. 370. 


5 Brooks v. Cook, 44 Mich. 617; ® Neu v. McKechnie, 95 N. Y. 632.. 
8.c. 38 Am. Rep. 282. 
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and any person or persons owning, or renting, or permitting the 
occupation of any building or premises having knowledge that 
intoxicating liquors are to be sold therein, may ,be liable for 
damages, and jointly or severally sued therefor. And all vend- 
ors of intoxicating liquors, who contribute to the intoxication 
which is the cause of the injury are jointly and severally liable 
for the damage sustained.! They may be joined as defendants or 
they may be sued separately.? But a joint action against several ° 
vendors will not lie if they do not jointly contribute to produce 
the same intoxication of which the plaintiff complains as the 
cause of the injury. 

Thus, where the action was brought against several, for an in- 
jury to means of support sustained by the death of a husband by 
suicide, caused by intoxication, and it appeared that some of the 
defendants had contributed to a general besotted condition of the 
deceased by long continued sales, and some to the particular intox. 
ication at the time, it was held that the action could not be main- 
tained jointly against all. In this case the court observed: «* A 
joint liability arises where an immediate act is done by the co-oper- 
ation or joint act of two or more persons. Mere successive wrongs, 
being the wrongs of the persons doing them, will not create a 
joint liability, although the wrongs may be committed against 
the same person.”’ 

To hold vendors jointly liable, it must appear that they have 
caused or contributed to the intoxication from which the injury 
resulted. In a note to the case last cited, the editor of the 
American Reports observes: ‘‘ If an habitual drunkard gradually 
becomes enfeebled, and so incapable of earning a living for his 
family, it is, perhaps, difficult to say that one who sold him one 
glass of liquor six months before his final disablement is liable 
for the result like one who put the last ‘straw,’ if not on the 


1 Emory v. Addis, 71 Ill. 278; Reng-_ ». Risley, 38 Ia. 490; Bodge v. Hughes, 
ler, v. Lilly, 26 Ohio St. 48; Roosev. 653N. H. 618; Jewitt v. Wanshura, 43 
Perkins, 9 Neb. 304; s.c.31 Am. Rep. Ia. 580. 

409. § Hitchner v. Ehlers, 44 Ia. 40. 

2 Hackett v. Smedley, 77 Ill. 109; 4 La France ov. Krayer, 42 Ia. 143; 
Fountain v. Draper, 49 Ind. 449; Steele Boyd v. Watt, 27 Ohio St. 259; Shu- 
. Thompson, 42 Mich. 594; Boyle v. gart v. Eagan, 83 Ill. 56; s. 6. 25 Am. 
Edmiston, 24 Kan. 147; Woolheather Rep. 359. 
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eamel’s back, at least in the drunkard’s ‘julep;’ but if on one 
day he drinks at three different places, and thereby becoming 
drunken, receives an injury in consequence, which disables him, 
these three are clearly liable.”’ 

The proprietor of asaloon, tavern, or dram-shop, is also liable 
in damages for sales made by his clerk, bar-tender, or other 
agent, whenever he would be liable if they had been made 
by himself. And he would be liable in such a case, if made 
within the scope of the general authority of such agent, even 
though the particular sale made was against his positive instruc- 
tions. And in such a case he would also be liable for exemplary 
damages where such damages would be proper if the sale had 
been made by himself, unless the sale was made against his bona 
Jide instructions to the contrary.’ 

Both the proprietor and the agent would be jointly and sever- 
ally liable in such a case.* Soa proprietor’s son would be liable.‘ 
And the proprietor and owner of the premises, would also be 
jointly and severally liable, if the latter had knowledge of the 
business, or consented to the sale; and in a proper case even for 
exemplary damages.® 

But without proof of knowledge and acquiescence, or consent, 
the owner of the premises would not be liable. There would 
be no liability, if the liquors which produced the intoxication 
were stolen, even though payment therefor be afterwards made.’ 
And it has been held that the proprietor was not liable for 
liquors appropriated or given away by his bar-keeper, without 


1 Kelly v. Howe, 72 Ill. 183; Bran- 
tigan v. White, 73 Id. 561; George v. 
Gobey, 128 Mass. 289; s. c. 35 Am. 
Rep. 367; Smith v. Reynolds, 8 Hun, 
128; Kreiter v. Nichols, 28 Mich. 496; 
Keirig v. Peters, 41 Id. 475; Peterson 
*. Knoble, 35 Wis. 80; Church v. 
Hingham, 44 Ia. 480. 

2 See post, § 11. 

3 Barnaby v. Wood, 50 Ind. 405. 

4 Worley v. Spurgeon, 38 Ia. 465. 

6 La France v. Krayer, 42 Ia. 148; 
Bertholf v. O'Reilly, 8 Hun, 148; s. c. 
30 Am. Rep. 823; Badge v. Hughes, 53 


N. H. 618; Mead v. Stratton, 78 N. Y. 
493; s.c. 41 Am. Rep. 386; Church v. 
Hingham, 44 Ia. 482; Kreiter v. Nich- 
ols, 28 Mich. 496; Smith v. Reynolds, 
8 Hun, 128; Peterson v. Knobe, 35 
Wis. 85; George v. Gobey, supra; 
Hawkes v. Knowles, 114 Mass. 518; s. 
c.19 Am. Rep. 883; Neuv. McKech. 
nie, 95 N. Y. 332. 

6 Loan v. Henry, 53 Ia. 89; Meyers 
». Kirt, 57 Id. 421; Conklin v. Tice, 15 
N. Y¥. State Rep. 835. 

1 Kreiter v. Nichols, 28 Mich. 496. 
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his knowledge or consent, on the ground that in such a case the 
bar-keeper would not be acting for the proprietor, nor within the 
scope of his authority.? 

§ 5. Acruat Damaces musT BE SUSTAINED FROM THE INTOxI- 
caTIon.—JIn order to entitle the plaintiff to recover under the 
statute, there must be some actual pecuniary injury, caused by 
or resulting from intoxication, produced by liquors furnished by 
the defendant.? It is not essential to show that the act of the 
intoxicated person which caused the injury was the natural, rea- 
sonable, or probable consequence of the intoxication, but it is 
sufficient to show that it was done while he was intoxicated, in 
whole or in part, by liquors furnished by the defendant? A 
recovery and satisfaction against one or more of several parties, 
would effectually bar an action against any others that were 
originally liable for the same injury.‘ 

§ 6. Insury To THE Person. —The ‘‘ injury to the person,”’ 
for which a recovery may be had under the statutes, has been 
held to mean some physical injury to the person, which may re- 
sult from force, or from fear, or terror causing physical discom- 
fort and injury.’ Driving a wife from the house, by threats of 
injury, curses, and boisterous conduct of the intoxicated person, 
even without the use of any physical force, where it resulted in 


1 Campbell v. Schlessinger, 16 N. 
Y. State Rep. 435; George v. Gobey, 
128 Mass. 289; s.c. 35 Am. Rep. 367. 
See How v. Mewmarch, 12 Allen, 49; 
Ramsden v. Bost. & Alb. R. Co., 104 
Mass. 117; s. c. 6 Am. Rep. 200; 
Hawkes v. Charlemont, 104 Mass. 414; 
Hawes v. Knowles, 114 Id. 518; s.c. 19 
Am. Rep. 383. 

2 Kellerman v. Arnold, 71 Ill. 632; 
Keedy v. Moore, 72 Id. 133; Confrey v. 
Stark, 73 Jd. 187; Albrecht v. Walker, 
78 Id. 69; McCann »v. Roach, 81 Jd. 213; 
Volans v. Owen, 74 N. Y. 526; 8. c. 30 
Am. Rep. 337; Fountain v. Draper, 49 
Ind. 441; Mulford v. Clewell, 21 Ohio 
St. 191; Roose v. Perkins, 9 Neb. 304; 
s.c. 81 Am. Rep. 409; Wightman v. 
Devere, 33 Wis. 570; Rafferty v. Buck- 
man, 46 Ia. 195. 


8 Neu v. McKechnie, 95 N. Y. 682; 
Mead v. Stratton, 87 N. Y. 490; s. ¢. 
41 Am. Rep. 386; Bertholfv. O’ Reilly, 
74.N. Y. 509; 8. c. 30 Am. Rep. 323; 
Hill v. Berry, 75 N. Y. 229; Davis v. 
Standish, 26 Hun, 608. But see Shu- 
gart v. Eagan, 83 Ill. 56; Schmidt v. 
Mitchell, Jd 195; Krash v. Heilman, 58 
Ind. 517; Welch v. Jugenheim, 56 Ia. 
11; Schroder v. Crawford, 94 Ill. 887; 
Bedore v. Newton, 54 N. H. 117; post, 
§§ 9, 10. 

* Kearney v. Fitzgerald, 43 Ia. 580; 
Emory v. Addis, 71 Ill. 278. 

5 Albrecht v. Walker, 73 Ill. 69; 
Schlosser v. State, 55 Ind. 82; Callo- 
way v. Laydon, 47 Ia. 456; Mulford v. 
Clewell, supra; Hackett v. Smelsley, 
77 Il. 109. 
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only mental and physical discomfort, has been held to be a suf- 
ficient injury to the person to constitute a cause of action.’ If 
injury to the health of a person is caused by such acts and con- 
duct of the intoxicated person, this would be an ‘* injury to the 
person,’ and actionable.? Damages cannot be recovered for 
injury to the person, by proof of injury to means of support.* 

§ 7. Insury TO Property. — Whether the injury done be to 
real or personal property, the right to recover would be the 
same. The injury to ‘‘ property’’ of the plaintiff, must have 
been done by an ‘* intoxicated person, or in consequence of the 
intoxication,’’ to make the defendant liable under the statute. 
This and the question of sale or gift of the intoxicating beverage 
by him which, in whole or in part produced it, would be a ques- 
tion of fact. What facts would constitute such an injury would 
beone of law for the court. The destruction of property, or in- 
jury thereto, or loss thereof, would constitute such injury; as 
the excessively driving a horse, by reason of which he died.‘ 
Or the selling of the wife’s property, without her consent.’ Ex- 
penses necessarily incurred in consequence of injury to the per- 
son or property, ought to be an element of damage in an action 
for injury to property, as it would be in an action for injury to 
the ‘‘ means of support’’ where it affects those means.® 

§ 8. Insury To Means or Support. — It has been held that 
the injury to ‘*‘ means of support’’ referred to in the statutes, 
for the loss of which an action is given for damages, does not 
limit the action to the income of means of supplying the mere 
ncessaries of life, but that the term implies support suitable to 
the station and position of the parties, and such as it was the 
custom of the party to furnish.’ If the capacity to labor is im- 
paired or destroyed by reason of intoxication, that would consti- 


1 Peterson v. Knoble, 35 Wis. 80. 5 Mulford wv. Clewell, 21 Ohio 
But see Mulford v. Clewell, supra. St. 195. 

2 Albrecht v. Walker, 73 Ill. 69; 6 See post, § 10; Volans v. Owen, 74 
Mulford v. Clewell, 21 Ohio St. 187; N. Y¥.526; s.c, 30 Am. Rep. 337; Con- 
Calloway v. Laydon, 47 Ia. 456; s. c. ireys v.Stark, 73 Ill. 187. 

29 Am. Rep. 489. See Brannon v. 1 Hackett v. Smelsley, 77 Ill. 109; 
Silvernail, 81 Ml. 434. post, §9; Roose v. Perkins, 9 Neb. 
5 Hackett v. Smelsley, 77 Ill. 109. 304; s. c. 31 Am. Rep. 409; Mulford v. 
4 Bertholf v. O'Reilly, 8 Hun, 16. Clewell, 21 Ohio St. 191. 
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tute a cause of action on the ground of injury to the ‘‘ means of 
support,”’ of ‘* husband, wife, child, parent, or guardian,’’ etc., 
if such labor constitutes the means of support of such person.! 
If the ‘* means of support’’ was money lost, or spent for drink 
by the intoxicated person this would be sufficient cause of action, 
in this respect.? 

Only the value of the support thereby lost can be recovered, 
but it is not essential to the right of recovery, that the plaintiff 
be wholly deprived of the means of support.’ 

It is not sufficient to defeat an action for loss of ‘* means of 
support’’ of a wife owing to intoxication of her husband, that. 
she has some income and means of support of her own, as she is 
entitled to a support from her husband.‘ But there must be 
some pecuniary injury to ‘*‘ means of support’’ of the plaintiff; 
and if the income or other source of support is merely impaired 
or curtailed, still leaving ample means of support in the custom- 
ary way, or suited to the station in life and the social standing of 
the parties, the action cannot be maintained on this ground. 
And it is not sufficient cause of action under the statute against. 
the vendor of strong drink, that his customer becomes occasion- 
ally or habitually intoxicated, and the income from his labor 
and services is thereby lost or impaired, provided the plaintiff has 
other ample means of support, oultable to his or her station 
and social position.® 

Where the claim was for ‘ loss of means of support,’’ on ac- 
count of intoxication of plaintiff’s hnsband, and it appeared that. 
at and before the time complained of, he was a confirmed drunk- 
ard, having little income and contributing little or nothing to the 
support of the plaintiff, it was held not to be a proper case for a 
recovery.® Incapacity to labor caused by injuries received by 


1 Meidel v. Authis, 71 Ill. 241; Horn 4 Hackett v. Smelsley, 77 Ill. 109. 
v. Smith, 77 Ill. 381; Roth v. Eppy, 80 5 Volans v. Owen, 75 N. Y. 526; # 
Ill. 288; Volams v. Owen, 74 N. Y. c. 30 Am. Rep. 337; Confrey v. Stark, 
526; s.c. 80 Am. Rep. 337; Schneider 73Ill. 187; McCann v. Roach, 81 Ill. 
v. Hosier, 21 Ohio St. 98. 213. But see Hackett v. Smelsley,supra. 

2 Id.; Franklin v. Schermerhorn, 8 6 Killman v. Arnold, 71 Ill. 682. 
Hun, 112. See Brantigan v. White, 73 Id. 561; 

8 Mulford v. Clewell, supra; Roose Futzv. Meadows, 12 Jd. 561; Graham 
v. Perkins, supra. v. Tafford, 73 Ill. 596. 
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falling down stairs, or out of a wagon, while intoxicated, is suffic- 
ient ground of action by one whose ‘‘ means of support”’ is 
derived from such labor.!. So where the incapacity to labor 
arises from insanity caused by intoxication, and there is an 
injury thereby to the means of support.”’ 

In New York, where the action is for loss of means of sup- 
port by the widow of the deceased, it is held proper for the 
defendant to show the marriage of the plaintiff again, and that 
she is supported by the second husband, in mitigation or 
reduction of damages.* 

§ 9. Deatu as an INJURY TO Means oF Support. — The pre- 
ponderance of authority, as well as the weight of argument, 
would seem to sustain a right of action for an injury to the ~ 
“person, property, or means of support’’ of the plaintiff re- 
sulting from the death of a ‘* husband, wife, child, parent, 
guardian, employe, or other person.”’ 

Thus, the action has been held to be maintainable in such a 
case, where the death was caused by being run over by a rail- 
road train while the deceased was lying upon the track in a state 
of intoxication; * also where the immediate cause of the death 
was falling from a buggy in a state of intoxication,’ and where 
the death occurred from drowning while the deceased was in- 
toxicated ;* and from exposure to cold while in that state,’ and 
by suicide ;* and where the deceased was killed in an affray caused 
by his intoxication. But where the deceased was killed by one 
to whom he had used abusive language, and in consequence of 
the excitement and aggravation produced thereby, it was held 


1 Wightman v. Devoll, 33 Wis. 570; 


® Hackett v. Smelsley, 77 Ill. 109;. 
Quain v. Russell, 12 Hun, 376. 


Davis v. Standish, 26 Hun, 608. 


2 Mitchell v. Ratts, 57 Ind. 259; 
Mulford v. Clewell, 21 Ohio St. 
191, 

5 Sharpley v. Brown, 26 Week. Dig. 
140. 

4 Smith v. Reynolds, 8 Hun, 128; 
Emory v. Addis, 71 lll. 273; Schroeder 
Crawford, 94 Ill, 273; 3. 34 Am. 
Rep. 236. € 

5 Mead v. Stratton, 78 N. Y. 493; 
¢. 41 Am, Rep. 386. 


7 Rafferty v. Buckman, 46 Ia. 195. 

8 Blatz v. Rhorback, 5 N. Y. State 
Rep. 68. 

® Bedore v. Newton, 54 N. H. 117. 
See, also, Schroeder v. Crawford, 94 
Ill. 357; 8. c. 34 Am. Rep. 236; Jack- 
son v. Brookins, 5 Hun, 530; Roose v. 
Perkins, 9 Neb. 304; s. c. 31 Am. Rep. 
409; Mead v. Stratton, 87 N. Y. 493; 
Rafferty v. Buckman, 46 Ia. 1955. 
Hackett v. Smelsley, 77 Lill. 109. 
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that the wife could not recover of the person who furnished the 
deceased liquor which caused his intoxication at the time. 

But in such a case there may be a right to recover for injury 
produced to ‘* means of support’’ before the death occurred.? 

In various States the right to recover under the statutes for 
injury in consequence of the death of a person caused by intoxi- 
cation has been denied.* 

§ 10. Measure or Damages. —The present value of the 
maintenance which the expectation of the life of the deceased 
would furnish, considering his habits, health, and earnings, 
would be the measure of damages sustained by injury to ‘‘ means 
of support,’’ caused by the death of a person, where the plaint- 
iff was entitled to ‘* means of support’’ dependent upon the 
continuance of the life of the deceased. There would be some 
analogy in such cases to those where the action is brought under 
statutes to recover damages resulting from the willful or negli- 
gent killing of a person.‘ 

Approved life tables, such as the Carlisle and Northampton 
tables, would be competent evidence of the reasonable expecta- 
tion of the life of the deceased.’ The father or mother may 


1 Shugart v. Eagan, 83 Ill. 56; s. 
25 Am. Rep. 359. See, also, Krash v. 
Heilman, 53 Ind. 517. 

See Schneider v. Hosier, 21 Ohio 
St. 98; Rafferty v. Buckman, 46 Ia. 
195; Hackett v. Smelsley, 77 Ill. 109. 

8 See Kirchner v. Myers, 35 Ohio 
St. 85; s.c. 85 Am. Rep. 598 Barrett 
». Dolan, 180 Mass. 366; s. c. 39 Am. 
Rep. 456; Baccus v. Dant, 55 Ind. 
181; Colin v. Early, 54 Ind. 559; 
Krash v. Heilman, 53 Ind. 517; Davis v. 
Justice, 31 Ohio St. 359; s. c. 27 Am. 
Rep. 514. 

4 See ante, § 8; Roose v. Perkins, 9 
Neb. 304; 8. ¢c. 31 Am. Rep. 409. 
Bee also, McIntyre v. New York 
Cent. R. Co, 87 N. Y. 287; State »v. 
Cecil County Coms., 54 Md. 426; Talfer 
». Northern R. Co., 30N. J. L. 188; 
Catawasa R.Co. v. Armstrong, 52 Pa. 
282 ; Mansfield, etc., Co. v. McEnery, 


01 Pa. St. 185; s.c. 36 Am. Rep. 662; 
Baltimore, etc., R. Co. v. Wightman, 
29 Gratt. 431; Macon, etc., R. Co. ». 
Johnson, 38 Ga. 409; Chicago v. 
Scholten, 75 Ill. 468; Chicago, etc., R. 
Co. v. Moranda, 93 Ill. 8302; Donaldson 
v. Mississippi, etc., R. Co., 18 Ia. 280; 
Shaber v. St. Paul, etc., R. Co., 28 
Minn. 103; Kesler v. Smith, 66 N. C. 
154; Burton v. Wilmington, etc., R. 
Co., 82 N. C. 504; Nashville, etc., R. 
Co. v. Prince, 2 Heisk. 580; Taylor ». 


Western, etc., BR. Co., 45 Cal. 323; 


Holmes v. Oregon, etc., R. Co., 6 Saw. 
262; s.c. 5 Fed. Rep. 75. 

5 Roose v. Perkins, 9 Neb. 304; s.¢. 
31 Am. Rep. 409. See, also, Davis v. 
Standish, 26 Hun, 608. See, also, S. P. 
Santer v. New York, etc., R. Co., 66 
N. Y. 50; 8. c. 23 Am. Rep. 18; Schell 
®. Plumb, 55 N. Y. 592; Bowman ». 
Woods, 1 Ia. 441; Donaldson v. Mis- 
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recover for injury arising from the death of a son, caused by 
intoxication. And any expenses necessarily incurred by either 
in consequence of the intoxication, would be an element of dam- 
ages if it so diminished the ‘*‘ means of support’’ of either, as 
to make them inadequate for this purpose; but it would be other- 
wise, it seems, if their means of support were ample without this.? 

§ 11. Exemptary Damages. — Exemplary damages are ex- 
pressly authorized by the statutes in various States. But it 
has usually been held that this provision only permitted exem- 
plary damages, where the selling was willful and wanton; or 
accompanied with aggravating circumstances, such as a sale after 
notice not to sell to the party; or a sale to a purchaser, well 
knowing his habit of becoming intoxicated, and where the injury 
done might have been reasonably anticipated, as the probable 
result of his intoxication, and especially if attended with circum- 
tances of aggravation.2, But in Ohio and Illinios, it has been 
held that proof of malice or specially aggravating circumstances 
is not necessary, in order to recover exemplary damages, if 
actual damage has been proven.* And whenever the proprie- 
tor would be liable for exemplary damage in case of a 
sale by him personally, he would be liable for a sale made 
by his bar-tender or other agent, made in the usual way 
and within the scope of his general authority, unless the sale 
be made contrary to his positive and bona fide instructions.‘ 


sissippi, etc., R. Co., 18 Id. 280; Kau- 


205; Kreiter v. Nichols, 28 Mich. 496; 
sas & Pac. R. Co. v. Lundin, 3 Col. 94; 


Gainssly v. Perkins, 80 Id. 492; Steele 


Denver, etc., R. Co. v. Woodward, 4 
Id.1; Baltimore, etc., R. Co. v. Noel, 
32 Gratt. 394. 

1 See Volans v. Owen, 74 N. Y. 526; 
8. ¢. 30 Am. Rep. 397; Confrey v. 
Stark, 73 Ill. 187; McCann v. Roach, 
$1 Til. 213, 

2 Weitz v. Ewin, 50 Ia. 84; Wight- 
man v. Devere, 383 Wis. 570: Keller 
man v. Arnold, 71 Ill. 632; Brantigan 
». White, 73 Id. 561; Fentz v. Mead- 
ows, 72 Id. 540; Bates v. Davis, 76 
Id, 222; Hackett v. Smelsley, 77 Id. 
$88; Franklin v. Schermerhorn, 8 
Aun, 112; Rawlins v. Vidvard, 34 Hun, 

VOL. XXIII. 


». Thompson, 42 Jd. 594; Schueider v. 
Hosier, 21 Ohio St. 98; Koener v. 
Oberly, 56 Ind. 284; Jackson v. Noble, 
54Ia. 641. See, also, Kennedy v. Saun- 
ders, 142 Mass. 59. 

8 Schneider v. Hosier, supra; Mul- 
ford v. Clewell, 21 Ohio St. 193; 
Hackett v. Smelsley, 77 Ill. 109. 

4 See ante, § 4; Kerig v. Peters, 41 
Mich. 475; Keedy v. Howe, 72 Iil. 133; 
Brantigan v. White, 73 Jd. 561; Mead 
v. Stratton, 78 N. Y. 493; 8. c. 41 
Am. Rep. 386. But see George v. 
Gobey, 128 Mass. 289; s. c. 25 Am. 
Rep. 376. 
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In the last case cited it was held that the proprietor was not 
liable, for liquors given away by his bar-keeper, without his 
knowledge or consent, as such act was not within the scope of 
the agent’s authority. Evidence of sales made by the defendant 
_ after the commencement of the action for damages was held 
proper in Ohio in aggravation of damages ;' and in Iowa, the 
plaintiff was permitted to show the number, age, and sex of 
her children, in aggravation of damages, in an action for loss of 
support, where the defendant knew the facts.’ But not the fact 
that he was in the habit of getting drunk.® 

In Illinois a sale of intoxicating liquor on Sunday, or without 
a license, has been held not alone sufficient to warrant exemplary 
damages. But in New York, it seems, a sale without license, 
may be considered as an element in determining exemplary 
damages.® In Indiana, where the seller would be liable toa 
criminal prosecution for the sale, exemplary damages were not 
allowed. But this is at variance with the general doctrine on 
the subject; and the contrary has been held in Illinois.’ Un- 
der the statute of Nebraska, exemplary damages are not allowed.® 
And to authorize such damages, there must always be proof of 
some actual damage.° 

§ 12. Waere Tae To THE InsuRY. 
It is a familiar principle of the law that a person cannot re- 
cover damages for an injury to which he has materially con- 
tributed. And, therefore, if the plaintiff, in any action under 
the provisions of the statutes we are considering, has contributed 
in any material degree to produce the injury complained of, he 
cannot recover. 

Thus, if the plaintiff has requested the defendant, or authorized 
him, to furnish the intoxicated person, the liquor which produced 


1 Bean v. Green, 33 Ohio St. 444. 

2 Ward v. Thompson,48 Ia. 588. See, 
also, Huggins v. Kavanagh 52 Id. 368. 

Id. 

4 Albrecht v. Walker, 73 Ill. 69. 

5 Davis v. Standish, 26 Hun, 608; 
Neu v. McKechnie, 95 N. Y. 632. 

6 Koerner v. Oberly, 56 Ind. 284; 
Schafer v. Smith, 63 Jd. 226. 


7 Brannan v. Silvernail, 81 Ill. 434. 


® Roose v. Perkins, 9 Neb. 304; 8. ¢. 
81 Am. Rep. 409. 

* Ante, § 10; Ganssly v. Perkins, 86 
Mich. 492; Schneider v. Hosier,21 Ohio 
St. 98; Freese v. Tripp, 70 Ill. 4963 
Meidel wv. Authis, 71 Jd, 241; Keller- 
man v. Arnold, 71 Jd. 632; Brantigan 
v. Smelsley, 77 Id. 109. 
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the intoxication, this would be a defense to the action.! Merely 
drinking with the husband on the occasion complained of, 
through compulsion or fear, would not constitute such contribu- 
tion as to prevent a recovery by the wife under the statute.? 
But in Illinois, the wife was held to contribute to the injury 
from the husband’s intoxication, by omitting to destroy a jug 
of whisky which caused it, having an opportunity to do so with- 
out fear of harm.* And in another case in that State, the wife 
was held to contribute to the injury of which she complained, 
where she, knowing her husband’s habit of indulging in 
drunken sprees, had failed to furnish him with ‘* warm mittens”’ 
to protect his hands in cold weather, the want of which was 
the proximate cause of the injury. An action cannot be 
maintained which rests upon intoxication caused by stolen liquor.® 
In an action brought by a wife for an injury sustained by in- 
toxication of her husband, it appeared that the plaintiff had oc- 
casionally let her husband have portions of his earnings pre- 
viously deposited with her, having reason to believe that he would 
spend the money, or a portion of it, for intoxicating liquor. 
The defendant claimed that she thereby contributed to the in- 
jury; but the court held otherwise.® 


G. W. Frevp. 


1 Rosencrats v. Shoemaker, 26 N. 
W. R. (Mich.) 794. See, also, Roberts 
v. Taylor, 19 Neb. 184; Englikin »v. 
Hilger, 43 Ia. 563; Buckmaster v. 
McIlroy, 20 Neb. 557; s. c. 57 Am. 
Rep. 843; Brooks v. Cook, 44 Mich. 
617; s.c. 88 Am. Rep. 282; Schmidt 
v, Mitchell, 84 Ill. 195; 8. ¢. 25 Am. 
Rep. 446, 

§ Rafferty v. Buchman, 46 Ia. 195; 


Ward wv. Thompson, 48 Jd. 588. See 
Roth v. Eppy, 80 Ill. 283. 

5 Regent v. Bell, 77 Ill. 598. 

4 Graham v. Fulford, 64 Ill. 596. 

5 Kreiter v. Nichols, 28 Mich. 496, 
See, also, Campbell v. Schleisniger, 16 
N. Y. St. Rep. 435. 

Huff v. Aultman, 59 Ia. 71; s. ¢.. 
58 Am. Rep. 213. See, also, Decker 9. 
Stauring, 67 How. (N. ¥.) 496. 
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THE INTERSTATE COMMERCE LAW. 


Mr. President and Gentlemen of the Bar Association: 


My purpose is merely to present to your consideration some 
views upon the constitutionality of the interstate commerce law. 
This law is an assertion of the power to regulate commerce to an 
extent never before exercised by the Federal government, and 
as such is not only a proper subject for our consideration, but 
should be one for anxious inquiry. 

We should inspect it closely, to see whether its subject-matter 
is within one of the powers committed to Congress, and whether 
in the exercise of such power Congress has kept within con- 
stitutional limits and observed constitutional conditions. 

For, as has been said by an eminent jurist, one step taken by 
the legislature or the judiciary in enlarging the powers of the 
government opens a door for another which will be sure to 
follow, and so the process goes on until all respect for the funda- 
mental Jaw is lost and the powers of the government are just what 
those in power are pleased to call them. 

A legislative act which does not encroach upon the powers ap- 
portioned to the other departments of the government, being 
prima facie valid, must be enforced, unless restrictions upon the 
legislative authority can be pointed out in the constitution and 
the case shown to come within them.! 

This principle, when applied in the construction of an act of 
Congress, must have the additional proviso that the act be in ex- 
ecution of one of the enumerated powers conferred on the Fed- 
eral government. ; 

As is well known, this act derives its force from the power to 
regulate commerce, among the States, and with the Indian 
tribes. This power, said Marshal, C. J., in Givens v. Ogden,? 
**1s to describe the rule by which commerce is to be governed; 
like all others vested in Congress it 1s compiete in itself, may be 


4 Cooley on Constitutional Limitations, p. 204. * 9 Wheaton, 1. 
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exercised to its utmost extent and acknowledges no limitations 
other than are presented in the constitution, the power is vested 
in Congress as absolutely as it would be in a single government 
having in its constitution the same restrictions on the exercise of 
the power as are found in the constitution of the United States.” 

The power granted, as is said in the case of the Pensacola 
Telegraph Co. v. Western Union Telegraph Co.: ! ** Is not con- 
fined to the instrumentalities of commerce or the postal service, 
known or in use when the constitution was adopted, but they 
keep pace with the progress of the country and adapt them- 
selves to the new developments of time and circumstances.’’ 
‘* They extend from the horse with its rider to the stage coach, 
from the sailing vessels to the steamboats, from the coach and 
steamboat to the railroad and from the railroad to the telegraph.”’ 
To the same effect is the case of County of Mobile v. Kimball. ? 

The power committed to Congress is the same possessed by 
the several States before the adoption of the constitution, subject 
however to the restrictions embodied therein. 

Though this power has never been exercised as to railroad 
companies the non-user does not affect the right. 

A railroad corporation has only a right to some compensation 
for the services it performs. It has no perfect right to any 
particular amount. . In the absence of legislative regulation it 
can charge only a reasonable sum for the carriage of passengers 
or freight; to be ascertained by the courts as they do for private 
persons when controversies arise as to what is reasonable.’’ ® 

The power therefore to regulate the rates, charges or tolls of 
railroad companies, and to prevent discrimination by them as far 
as concerns interstate commerce, is vested in Congress. 

The constitution vests in Congress the ‘* power to make all 
laws which shall be necessary and proper for carrying into exe- 
cution the foregoing powers and all other powers vested by this 
constitution in the government of the United States or in any 
department or officer thereof.’’ Let the end be legitimate, let 
it be within the scope of the constitution, and all means which are 
appropriate, which are plainly adapted to that end, which are 


£960. S.9. Chicago R. R. v. Iowa, 94 U. S. 16. 
2102 U. S. 702; 114 U. S. 196. 
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not prohibited, but are consistent with the letter and spirit of the 
Constitution.? 

The choice of the means rests with Congress subject, however, 
to the restrictions embodied in the constitution. 

We come now to consider the means adopted by Congress. 

Congress has provided for the appointment of a commission of 
five members who shall continue in office for the term of one, 
three, four, five, and six years respectively, whose duty it shall 
be to execute this law, the main purpose of which is to prevent 
railroad companies from making unreasonable charges or dis- 
criminating in favor of persons or localities. 

To this end the law provides that certain acts or omissions 
specified therein shall be unlawful, and that in case any common 
carrier shall violate any of the provisions of this act it shall be 
liable to the persons injured for the full amount of damages for 
the same, together with reasonable counsel’s fee. 

The remedies for the breach of the law in any of its provisions 
are twofold. 

Any person ‘‘ claiming to be damaged ’’ may either make com- 
plaint to the commission as hereinafter provided for, or may bring 
suit in his or their own behalf forthe recovery of the damages for 
which such common carrier may be liable under the provisions 
of this act in any district or circuit court of competent juris- 
diction. ‘‘ But such persons shall not have the right to pursue 
both of said remedies and must elect which of the two methods 
of procedure he will adopt.’’ In case the party claiming to be 
damaged resorts to his remedy in the courts they are given the 
same means of investigation as is given to the commission. The 
proceeding before the commission shall be by petition by the party 
claiming to be damaged and, if the carrier upon being served 
with notice of the petition fail to satisfy complainant, it shall be 


the duty of the commission to investigate and make a report in 7 


writing, which shall include its finding of facts, together with its 
recommendation as to what reparation, if any, should be made by 


the carrier to any person who may be found to have been in- 
jured. 


1 McCullock v. Maryland, 4 Wheaton, 421. 
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The finding of the commission, it is provided, shall be prima 
Sacie evidence of each and every fact found. If the carrier, upon 
such investigation, has been found to have violated the law in 
any respect, or the party complaining has sustained any damage, 
the commission must order the carrier to desist and make repa- 
ration, and if thecarrier desists and make reparation the commis- 
sion must enter such fact of record and the carrier shall be 
relieved of all further liability for such particular violation. 
If the carrier refuse to obey any lawful order of the com- 
mission it, or any person interested, must apply in a summary 
way by petition to the Circuit Court sitting in equity, alleging 
such violation or disobedience. Notice must be given tothe car- 
rier and on the hearing the report of the commission shall be 

prima facie evidence of the matter therein stated. 

If it appear to the court that the lawful order of said commis- 
sion has been disobeyed, such court may, by a proper order, 
restrain the carrier from further continuing such violations or 
disobedience. 

The commission is given the power to require the attendance 
of witnesses and the production of papers, the Circuit Court en- 
forcing obedience to its subpena. It may make such rules or 
orders for conducting its proceedings as it may deem proper. 
Any party may appear before the commission and be heard in 
person or by attorney. 

Such are the means adopted by Congress to carry into effect 
the power conferred uponit. Does it encroach upon the powers 
apportioned to the other departments of the government? Or 
is it within any of the restrictions imposed by the constitution 
upon the legislative authority ? 

The Federal government is divided into three departments: 
the legislative, the judicial and the executive. The different 
classes of powers have been apportioned to different depart- 
ments, and as all derive their authority from the same instrument 
there is an implied exclusion of each department from exercising 
the functions conferred upon the other.! 

‘* The theory of our government is opposed to the deposit of 


2 Cooley on Con. Lim., marg. p. 87. 
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unlimited powers any where, the executive, the legislative and 
the judicial branches of the government are all of limited 
and defined powers.’’! 

The judicial power of the United States, the constitution pro- 
vides, shall be ‘** vested in one Supreme Court and in such in- 
ferior courts as Congress may from time to time ordain and 
establish. The judges, both of the Supreme Court and inferior 
courts, shall hold their offices during good behavior.”’ 

‘* The judicial power shall extend to all cases in law and equity 
arising under the constitution and laws of the United States and 
treatises made or which shall be made under their authority.’’ ? 

The grant of the judicial power to the department created for 
the purpose of exercising it, must be regarded as an exclusive 
branch, covering the whole power, subject only to the limitation 
which the constitution imposes.* 

Congress cannot withdraw from judicial cognizance any mat- 
ter which, from its nature, is the subject of a suit at common law 
or in equity.* 

A case within the sense of this clause of the constitution arises 
when it grows out of the legislation of Congress within the scope 
of its authority, whether the legislation constitutes the right of 
protection or the defense of the party by whom it is asserted, in 
whole or in part.® 

The mere fact that a law enacted by Congress is brought into 
question does not constitute a case. ‘* The presence of a con- 
testing party marks the distinction between adjudications which 
belong to the judicial power and those which do not.’’*® There 
must be a controversy between two parties which has taken shape 
for judicial proceedings.” 

It having been judicially determined that all cases arising 
under the constitution or the laws of the United States must be 
disposed of by its courts and cannot be withdrawn by Congress 
from them and conferred upon any other court or department, 


4 Loan Assn. v. Topeka, 20 Wall. 63. 5 Story on Con., sec. 1647; Par- 

2 Art. 18, Con., secs. l and 2, sons v. Bedford, 3 Peters, 433. 

3 Cooley on Con. Lim., p. 88. ®§ Marshall, C. J., in Joahan Robbins’ 

* Murray v. Hoboken Imp. Co.,18 case, Sixth Annals of Congress, p, 14. 
How., p. 282. 7 See Dunbar v. Fraser, 78 Ala. 640. 
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it remains to apply the principles I have stated and see if Con- 
gress has committed any part of the judicial power to the rail- 
road commission. 

The act, as I have shown, provides two remedies for any person 
claiming to be damaged by the violation of any of its provisions. 
The remedies are distinct and before different tribunals, one being 
in the Districtor Circuit Court and the other before the commission. 

Suppose the person claiming to have been injured because the 
common carrier had made a charge that was not reasonable and 
just, or had discriminated against the plaintiff, or had not af- 
forded all reasonable, proper and equal facilities in its power for 
the interchange of traffic, or had charged more than published 
rates, or had been guilty of any other act declared unlawful by 
the statute, and a cause of action, should elect to proceed in the 
the District Court. He would file his declaration, framed ac- 
cording to the rules of pleadings, averringthe alleged violation of 
the law and the damages he claims to have sustained; before 
judgment could be rendered for the plaintiff the jury must find 
the facts to be as averred. 

The court must construe the law and judicially determine 
whether if the facts be true the law has been violated. 

Can there be any question but that this constitutes a case aris- 
ing under the constitution and laws of the United States? 

Suppose again the party claiming to have been injured by any 
of the violations cited should proceed by petition to the commis- 
sion. This proceeding would doubtless be preferred by him, as 
it is speedy and affords an additional remedy in the nature of an 
jnjunction. Upon the filing of the petition notice would be is- 
sued to the carrier calling upon him to satisfy the complaint or 
to answer. Such is the effect of a summons in the first proceed- 
ings at common law. 

If the carrier within the time specified shall make reparation 
for the injury alleged to have been done he shall be relieved from 
his liability to the complainant as he would in the first proceed- 
ing. If he fail to make reparation the investigation into the 
truth of the matters averred in the petition iscommenced. Wit- 
nesses are summoned, papers, books, tariff, etc., are produced,. 
under the power conferred by the act. 
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When the testimony is in the commission construes the law 
and makes its report or decision upon three questions: First, 
whether the facts averred are true; second, whether the law has 
been violated, and ‘hird, whether the plaintiff has been damaged 
and if so what reparation shall be made. 

Its report or decision must be entered on record and a copy 
thereof served on both the complainant and the defendant, the 
carrier, ordering him to desist from violating the law or to make 
reparation for the injury so found to have been done. 

If the carrier obeys the mandate, desists and makes the repa- 

ration for the injury to the satisfaction to the party complaining, 
a statement to that effect shall be entered of record and the 
carrier is relieved, as in the common law proceedings, from fur- 
ther liability to the complainant. The proceedings arise under 
the constitution and laws of the United States. It grows out of 
the legislation of Congress within the scope of its authority 
constituting the right and the protection of the party by whom 
it is asserted. Is there a case? Is there a controversy between 
two parties which has taken a shape for judicial decision? There 
is a party plaintiff, namely, ‘‘ any person, corporation, associa- 
tion, or any mercantile, agricultural or manufacturing society, 
or any body politic or muncipal corporation.’’ They must com- 
plain of something done or omitted to be done by any common 
carrier subject to the provisions of the act in contravention of 
the provisions thereof. 

Here, then, is a party plaintiff, a party who asserts a right 
-and complains of a violation thereof. There is alsoa commen 
between the two parties which has taken shape for judicial de- ” 
cision; the common carrier being the party defendant. The | 
commission, upon the facts so found by it, must determine whether 
they constitute a violation of the law, and if so may award rep- — 
-aration, if injury has been sustained. Mr. Cooley says: ‘*Itis 
the province of a judge to determine what is the law upon ex- 
isting cases.’’ Again, ‘‘ to declare what the law is or has been is 
a judicial power.’’’ Judge Story has said to construe the law | 
is a judicial power.? 


2 Cooley on Con. Lim., pp. 92, 94. 2 Story on Con., secs. 1646 and 1648. 
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‘The difference between the departments undoubtedly is that 
the legislature makes, the executive executes and the judiciary 
construes the law.’’? The question whether a right has vested 
or not, is, in its nature, judicial, and must be tried by judicial 
authority? 

There being a controversy between two parties, does the com- 
mission in this proceeding declare what the lawis? Does it con- 
strue the law? As I have shown, the commission is required to 
make its report containing its finding of the facts and what repa- 
ration should be made by the carrier to the parties complaining. 
How can it state that the carrier has violated the law or what rep- 
aration the party complaining is entitled to if it does not first con- 
strue thelaw? The question, it seems to me, contains its negative 
answer. 

It is true the act does not in terms provide that the commis- 
sion may award damages, but it seems to me that such is the only 
construction that can be given to it. 

Damages, except in a few exceptional cases, are only given as 
compensation, and the measure of damages is that which, in the 


judgment of the law, is necessary to compensate. To place the 
party claiming in statu quo. 
As there is no measure of value that is so fixed and permanent 
as money, the compensation is made in money. 
The right to the preventive process of the courts and to spe- 
cific performance affords relief only for the future, damages 
een can give compensation for injuries suffered. 


Reparation, therefore, in a legal sense, is equivalent to compen- 
sation, for if a party has been damaged, compensation is the only 
way reparation can be made. The measure of reparation is 
(\ necessarily what is necessary to restore the party to the position 

occupied by him before the illegal act or omission that injured 
him, and this the act provides is to be determined by the com- 
mission. The reparation may, in some instances, be restoration 
of property illegally taken; but the illegal taking and the amount 
taken must first be judicially determined. ‘‘ Reparation is that 
which is done or made in order to repair; indemnification for 


1 Marshall, C. J., in Wayman v. 2? Marbury v. Madison, 1 Cranch, 
Wheaton, 10 Wheaton, p. 43. 167. 
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loss or damage; satisfaction for injury done.’’! It is the redress 
ofan injury, amends for a tort committed.? 

It is only a person claiming to be damaged directly or indi. 
rectly who can, under the act, make complaint to the commission 
or bring an action at law for the recovery of damages alone.* 

He must also make complaint of something done or omitted to 
be done by the carrier in contravention of the provisions of the 
act. Such person must not only complain of a violation, but he 
must claim to be damaged. His petition, therefore, must con- 
tain allegation of both facts, and it is the claim of damage that 
the carrier is called upon to satisfy and for which reparation 
must be made and if made, discharges its liabilities to the plaint- 
iff. Section 15 provides that if it appear to the commission that 
any injury or damage has been sustained by the party or parties 
complaining, etc., ‘it shall be the duty of the commission to 
deliver a copy of its report to the carrier together with no- 
tice * * * to make reparation for the injury so found to have 
beendone, * * * andifitappear * * * thatthe carrier has 
ceased from the violation of the law, and made reparation for the 
injury found to have been done, in compliance with the report and 
notice of the commission, or to the satisfaction of the party com- 
plaining, must be entered of record.’’ I think, therefore, as I have 
stated, that the power to award damages is not only vested in the 
commission, but it is made its duty to do so where direct damage 
has resulted from the violation of the law. 

The report is a final adjudication as far as the party complain- 
ing is concerned; if it be in favor of the carrier he must abide 
by the decision. 

It is true that the party complaining, having selected a statu- 
tory remedy, cannot complain, but this fact, the mere right of 
election vested in one of the parties, it seems to me cannot affect — 
or change the nature of the power exercised. 

If the carrier refuse or fail to obey the order of the commis- 
sion, it shall be the duty of the commission to apply in a sum- 
mary way by petition to the Circuit Court of the United States 
sitting in equity, alleging the violation or disobedience, or 


1 Webster’s Dictionary, also Wor- 2 Bouvier Dictionary. 
cester’s Dictionary. 3 See section 9. 
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the party so interested may apply for the enforcement of the 
order. Upon the hearing of the petition, the report of the com- 
mission shall be prima facie evidence of the matters therein 
stated. 

«s Prima facie evidence of a fact is such as in judgment of 
law is sufficient to establish the fact, and if not rebutted remains 
sufficient for the purpose.” ' 

The Circuit Court must investigate to ascertain if the carrier 
has been guilty of a violation or disobedience of the order of the 
commission, and whether such order was authorized by law; and 
for this purpose shall consider the matters contained in the report 
as established unless rebutted. 

If this construction of the statute is correct, does the fact that 
the enforcement of the order of the commission to the carrier can 
only be by the intervention of a court of the United States, pre- 
vent the power exercised by the commission from being a judicial. 
power ? 

The Circuit Court does not try the case de novo. 

The ascertainment of the commission that the law has been 
violated, and the amount of the damages sustained by the com- 
plainant, stands unless rebutted. It seems to me, therefore, that a 
part of the judicial power has been conferred upon the commis- 
sion. 

In the case of the United States v. Ritcher,? the proceedings 
were originally commenced before the board of commissioners to 
settle private land claims under a statute of the United States. 
The statute provided that upon appeal to the District Court the 
petition should be accompanied by a transcript of the report of 
the board and of the documentary and other evidence on which 
it was founded, and that the judgment of the court should be 
rendered upon the pleadings and evidence in the cause. It was 
objected that the law was unconstitutional because the board was 
not a court under the constitution and could not be invested with 
any of the judicial powers conferred upon the general govern- 
ment. The court said ‘‘ the answer to the objection is that the 
suit in the District Court is to be regarded as an original pro- 


1 Kelley v. Jackson, 6 Peters, p. 622. 17 Howard, 534. 
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ceeding, the removal of the transcript, papers and evidence into 

it from the board of commissioners being but a mode for provid- 
ing for the institution of a suit in that court. The court hears 
the case de novo upon the papers and testimony which had been 
used before the board, they being made evidence in the District 
Court.”’ ‘ The answer,’’ does not apply to the objection to the 
law under consideration. 

It is said that Congress would have the power to shift the bur- 
den of proof upon the carrier, but the question is not what it 
could: do, but what it has done. Before the Circuit Court could 
enforce an order of the commission, it must have been ascer- 
tained that the railroad company has violated the law, for other- 
wise it is not subject to control; this duty is as much a part of 
its judicial power as the rendition of its judgment, and cannot be. 
committed to any other tribunal than a constitutional court. 

That the burden of proof is upon him who affirms, is a funda- 
mental principle of the common law established in our jurispru- 
dence, both State and National. The plaintiff must make out his 
case. Has this principle been changed or modified by this act? 
It has not been done expressly, on the contrary the act in pro- 
viding fora suit in the District Court by any person claiming to be 
damaged, does not refer to it, and consequently this rule of evi- 
dence is a part of the procedure in that court under this act. 
Nay, more, the act provides for an extraordinary process to en- 
able the court to obtain evidence resting solely in the possession 
of the carrier. 

Here is an implication that this rule of evidence is not changed, 
as the only purpose of such change is to secure evidence solely 
in the evidence of one party. Congress here has adopted a 
different mode for obtaining such knowledge. 

The same power is vested in the commission and it must have 
been for some purpose. The act does not provide that the 
statement of facts set forth in the petition to the commission 
shall be prima facie evidence thereof, but provides that if the 
carrier does not satisfy the complaint, or there shall appear to be 
any reasonable ground for investigating said complaint, ** it shal] 


be the duty of the commission to investigate the matters com- 
plained of.’’ 
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The duty of ascertaining that the carrier has violated the law, 
a judicial power, has been devolved upon the commission, or 
enough of it toenable the court to render alegal judgment against 
the carrier without more. The fact that Congress can accom- 
plish a result in a certain way which is constitutional, is no au- 
thority to it to accomplish it in a way that is unconstitutional. 

Besides, as I have shown, the commission has final jurisdiction 
of the controversy as far as the complainant is concerned, and 
though it is by his consent that it cannot be argued, that the 
consent of one, or even of both parties can authorize Congress. 
to confer the judicial power of the government or any part 
thereof upon any other than a constitutional court. 

If my views are correct, and any portion of the judicial power- 
of the United States has been confided to the railroad commis- 
sion, then the law in this respect is unconstitutional, as a court is. 
not a constitutional court in which the judicial power conferred. 
by the constitution on the general government can be deposited. 
unless the judges hold office during good behavior." 

The next question for consideration is, are there any restric— 
tions upon the legislative authority which can be pointed out in 
the constitution and the case shown to come within them. 

The seventh amendment to the constitution provides, ‘‘ In 
suits at common law, where the value in controversy shall exceed. 
twenty dollars, the right of trial by jury shall be preserved.”’ 

‘* By common law was meant suits in which legal rights were 
to be ascertained and determined in contradistinction to those 
where equitable rights alone were recognized and equitable rights. 
administered.’’? 

‘‘In a just sense, the amendment then may well be construed 
to embrace all suits which are not of equity and admiralty juris- 
diction, whatever may be the peculiar form which they may as- 
sume to setéle legal rights.’’® 

Congress seems to have acted with reference to this exposition 
in the judiciary act of 1789, ch. 20 (which was contemporaneous 
with the proposal of this amendment ), for in the ninth section it is. 


1 American Insurance Co. v. Canter, 3 Story on Con., sec. 1769; 1 Bald- 


1 Peters, 546. win, 5384; 6 Wallace, 186; 3 Wheaton,. 
3 Parsons v. Bedford, 3 Peters, 433. 222. 
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provided that the trial of issues in fact in the District Courts in 
all causes except civil causes of admiralty and maritime jurisdic. 
tion shall be by jury, and in the twelfth section it is provided that 
**the trial of issues of fact in the Circuit Court shall in all suits, 
except those of equity and of admiralty and maritime jurisdiction, 
be by jury.”’ 

The interstate commerce law does not provide for a trial by 
jury before the commission. Does it so provide upon the trans- 
fer of the controversy to the Circuit Court to enforce the order 
of the commission to the carrier? 

The act provides that the trial ‘* shall be by the judge of the 
Circuit Court sitting in equity ;’’ again the judge is required to 
hear and determine the matter, ‘speedily as a court of equity.” 
These provisions of the statute, it seems to me, are equivalent to 
a provision that trial of the matter in controversy, both as to law 
and fact, shall be by the judge, allowing him in his discretion to 
refer any issue of fact to a jury for the purpose of informing his 
conscience, ** for it is well known that in civil causes in courts 
of equity juries do not intervene, and that courts of equity use 
the trial by jury only in extraordinary cases for the purpose of 
informing the conscience of the court.’’ ! 

In the case of Thompson v. Railroad Companies,? ‘the court 
held that ‘*‘ when an action at law is transmuted into a suit ina 
court of equity, the defendant is deprived of the constitutional 
privilege of a trial by jury.”’ 

Such is the case, because a jury is not an element of the court, 
because the trial by a jury rests in the discretion of the court and 
its findings are merely advisory. ’ 

It is true the judge is to ‘* proceed in such manner as to do 
justice in the premises,’’ such a provision is directed to the con- 


science of the judge, and is merely declaratory of the duty ofa . 


chancellor in an ordinary proceeding in equity enforced by the 
sanctity of his oath. His manner of proceeding is left to his dis- 
cretion, and hence cannot be revised. 

The act also provides that the judge ‘ shall have the power, if 
he think fit,’’ to direct and prosecute, in such mode and by such 


1 Story on Const’n, sec. 1769; Par- 2 6 Wallace, 136. 
sons v. Bedford, 3 Peters, 433. 
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persons as it may appoint, all such inquiries as the court may 
think needful, to enable it to form a just judgment in the matter 
of such petition.’” Such power is what is vested in a chancellor 
and the manner of its exercise is left to his discretion. Again 
the right to a trial by jury is not preserved by the statute be- 
cause the report of the commission is made prima facie evidence 
of the facts therein contained in any trial in the Circuit Court. 
The right to trial by jury preserved by this amendment is a 
trial by a jury as regulated by the common law, when findings are 
binding upon the court and cannot be reviewed or set aside ex- 
cept according to the rules of the common law. 

This right must be preserved how? By the judges alone, or 
was it directed to each branch of the government ? 

It seems to me that the latter is the case, that it is binding up- 
on Congress as well as the judiciary, and that the amendment is 
mandatory requiring the right to a trial by jury to be preserved 
by it in its legislation, in all cases at common law within the 
amendment. Such seems to have been the construction of con- 
gress as shown in the judiciary act of 1789. 

‘«Every positive direction in the constitution contains an im- 
plication against everything contrary to it, or which would frus- 
trate or disappoint the purpose of the provision.’’! 

There are cases in which Congress has provided for a trial of 
a summary nature without a jury and the proceeding held con- 
stitutional, for instance the Court of Claims, or tribunals created 
in execution of provisions of treaties. In such cases the legisla- 
tion has been sustained upon the ground that the United States 
government could not be sued except by its consent, it could pre- 
scribe the conditions and also the form of procedure. A sum- 
mary remedy for the collection of government taxes and dues 
has been sustained because the right existed at common law. 
There are also cases where a person has been held to be estopped 
from complaining by his selection of a summary remedy, and 
cases where the person voluntarily brought himself within the 
application of the statute. authorizing the summary remedy has 
been held to have waived the right to trial by a jury. The in- 


1 Cooley on Const. Lim., marg. p. 88. 
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stances I have cited are justified upon principles that I think have 
no application to the case under consideration. 

It is true that all railroad corporations must be held to be 
subject to the provision in the constitution investing Congress 
with the power to regulate commerce, but I submit that they are 
only subject to the exercise of the power within constitutional 
restrictions. ‘‘A railroad corporation in the transaction of its 
business has the same rights as individuals.’ * 

A railroad corporation, although a legal entity, is but an asso- 
ciation of individuals who have invested their money under the 
protection of the constitution which provides that they shall not 
be deprived of their property except by due process of law. 

‘‘ Due process of law means a course of legal proceedings ac- 
cording to those rules and principles which have been established 
in our system of jurisprudence for the protection and enforce- 
ment of private rights and, to give validity, there must be a tri- 
bunal competent by its constitution, that is by the law of its 
creation, to pass upon the subject-matter of the suit.’’? ** Con- 
gress cannot make any process due process of law by its mere will.” 

‘To determine whether the process enacted by Congress is due 
process of law we must examine the constitution to see whether 
the process be in conflict with any of its provisions.’ 

The process enacted by Congress for the enforcement of this 
law, if my views are correct, are in conflict with the provision of 
the constitution that the judicial power must be vested exclu- 
sively in the courts of the United States, and also that in all suits 
at common law the right of a trial by jury must be preserved if 
the matters for decision be suits at common law within the mean- 
ing of the constitution. 

As I have shown, by suit at common law is meant suits involv- 
ing legal rights. It is well known that all the acts prohibited by 
this law were prohibited by the common law and a violation of 
them giving a right of action. It was a legal right and not an 
equitable one, and the remedy at law was adequate, giving dam- 
ages for the injuries sustained.‘ 


1 Chicago R. R.Co. e. Iowa, 94 U. 8 Murray v. Hoboken Land and 
S. 16. Imp. Co., 18 Howard, 276. 
9 Penniger v. Neff, 95 U. S. 733. * 6 Wallace, 136; 3 Wheaton $12. 
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The remedies in the courts of the United States are at com- 
mon law or in equity, not according to the practice of the United 
States courts, but according to the principles of common law 
and equity as distinguished and defined in that country from 
which we derive our knowledge of these principles. 

Equitable rights may be enlarged, but not so as to draw a 
legal controversy from a court of law. 

The only remedy at common law for the violations mentioned 
in this act, was an action at law for damages, except where the 
injury was a constanly occurring one, and then an injunction 
was granted to prevent a multiplicity of suits. The act gives a 
remedy in the nature of an injunction in every case where appli- 
cation is made to the commission, but the enlargement of the 
jurisdiction of equity in this respect cannot be made a ground 
for withdrawing a legal controversy from the courts of law, for 
the defendant was entitled to a trial by jury at common law, 
and as we have shown, cannot be deprived of it. It may be 
inconvenient to secure the results attained by this law in any 
other way, but ‘‘ arguments drawn from impolicy or inconveni- 
ence ought to be of no weight; the only sound principle is to 
declare ita lex scripta est to follow and to obey.”’ ? * 


Horace STRINGFELLOW. 
MONTGOMERY, ALA. 


1 Thompson v. Railroad Companies, 


2 Story on Lim., sec, 426, 
6 Wall. 137 
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NOTES. 


Mr. Justice Mattnews.— Mr. Justice Matthews, of the Supreme 
Court of the United States, has been for a considerable time prostrated 
by illness and unable to perform his judicial duties. Although the re- 
ports which emanate from his immediate family are encouraging, yet 
reports which come from a more impartial source represent him as not 
improving, as his friends have hoped. He is very weak, and is not often 
able to see even his intimate friends. 


—Unsare Conpition oF Premises.—The Irish Law 
Times is publishing a series of useful and well written articles on the 
subject of ‘“‘ unsafe condition of premises causing injuries to persons 
present under permission or invitation.’’ The cases which are cited are 
for the most part English and Irish, though some American cases are 


referred to. This paper is one of the most welcome of our exchanges. 
It is published by John Falconer, at 53 Upper Sackville Street, Dublin. 


Femate Lawyers Acarn. — This time the strong-minded woman has 
turned up in Belgium and claimed admittance to the bar. The case 
seems to have risen to the dignity of a cause celebre for that little but 
most learned and enlightened kingdom. Mademoiselle Popelius claimed 
to be sworn as a barrister at the Royal Courts of Justice. M. le Pro- 
cureur-General was so lacking in gallantry as to oppose the motion, 
holding that the function of an advocate was essentially a manly fune- 
tion; and the court had the obtuseness, even in the absence of any 
express law on the subject, to decide in accordance with this view. 


GazeTta DEI TrrpunaLi. — Among the most valued of our exchanges 
is one which comes from Trieste, in Austria, called Gazetta dei Tri- 
bunali; Giornale dei Giurisprudenza Teoricae Pratica. It is edited by 
two learned advocates, Dr. Luigi Cambon and Dr. Basilio Giannelia, with 
the assistance of several distinguished advocates and jurisconsults. It 
contains a theoretical portion, in which many questions arising in juris- 
prudence and relating to reforms in the law are discussed by able 
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writers. Its practical part consists chiefly of reports of decisions of 
the Austrian and Italian courts of justice. It is printed in the Italian 


language. 


Tue Ittrnors Bar Association. — This body held its twelfth annual 
meeting at Springfield on the 8th of January, Thomas Dent, of Chicago, 
in the chair as President. In running over its proceedings we notice 
the usual debate on the subject of relieving the Supreme Court of the 
United States, ering in a vote, passed with but one dissenting voice, in 
favor of the intermediate appellate court system embodied in the bill 
known as the Davis bill. A resolution was unanimously adopted, con- 
demning the system of holding the sessions of the Supreme Court of 
the State at three different places, and recommending the passage of a 
law fixing the sessions at the State capital. This is a very sensible 
measure. An appellate court on wheels is almost an abomination. 
The temptation is for the judges to call the docket, distribute the 
records among themselves, and then separate and go home, and do their 
work at home, where they have not access to good libraries, afterwards 
meeting for a comparison and settling of their opinions. The result is 
that a court which proceeds in this way frequently ovefrules its own 
decisions by mere forgetfulness or oversight. 


Lawyer Turnep Artist. — Judge James B. Bradwell, associate 
editor of the Chicago Legal News, has perfected a process of repro- 
ducing portraits which is attracting a good deal of attention. By this 
process a good many portraits of prominent members of the Illinois 
bar have been printed from time to time in the Legal News, including that 
of Chief Justice Fuller. The last number which has come to our hands at 
the time of this writing contains a portrait of Judge Bradwell himself. 
We do not hesitate to say that he is the best looking man of the whole 
lot. In fact, Judge Bradwell is, if this portrait is his accurate counter- 
feit presentment, a superbly handsome man. That the Judge is a 
superbly good man is known to a wide circle of his professional brethren. 
He has been a good judge; he is a good lawyer; he is a good court re- 
porter, and is a public-spirited and most estimable citizen. We are glad 
to be able now to state that, in addition to these qualities, he carries 
one of the best faces of any man in Chicago. 

We notice that he has been assigned by the Illinois Bar Association 
to the somewhat lugubrious office of ‘ historian,”’ in which capacity it 
is his duty, at the annual meetings of that body, to present biographical 
sketches of its deceased members and of deceased lawyers of promi- 
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nence. But the judge handles this funereal topic with true editorial 
skill. His sketches are short, many of them not more than a finger in 
length, and he does not overwhelm his subjects with a praise which 
they do not seem to deserve. 


Contempt or Court THE British Cotontes. — From an article in 
our last number,’ our readers will conclude that it is a serious thing to 
commit a contempt of court in the British colonies. In that case the 
unhappy contemnor was sentenced to be whipped and to suffer penal 
servitude during the term of his natural life. Another case which comes 
to our notice is that of a colored barrister named De Souza, who com- 
mitted the contempt of publishing certain newspaper articles reflecting 
upon a decision of a court in the colony of British Guiana. For this 
he was sentenced to undergo imprisonment for the term of six months. 
An appeal has been granted by the judicial committee of the Privy Coun- 
sel, but they unfortunately have expressed the opinion that they have 
no power to deal with fhe question of interim liberation ; so the poor 
darkey will probably serve out his term before it can be known whether 
his sentence was lawful. While onthe subject of-contempt, we see in the 
Scottish Journal of Jurisprudence an account of a case where a barris- 
ter struck a person attending on court, in a private room, during a re- 
cess of the court. The offense was judged to be a contempt, but was 
cured by an apology in open court. 


Tue Centra Law Journat. —This publication changed editors 
at the beginning of the present year, Mr. W. L. Murfree, Sr., retiring, 
and Mr. Lyne S. Metcalf, Jr., ascending the tripod in his place. Mr. 
Murfree was a very satisfactory editor, and the journal prospered 
under his management. His weekly leader under the head of ‘‘ Current 
Topics ’’ attracted attention, was frequently copied by other legal pub- 
lications, and did a great deal toward keeping up the dignity and 
standing of his paper. The reason for his retiring is understood to 
have been a temporary failure of his eyesight, which rendered the 
doing of editorial work impracticable. The new editor has introduced 
some changes. He gives a greater number of editorial paragraphs 
under the head of ‘* Current Topics ’’ and presents a greater number 
of so-called ‘‘ Notes of Recent Decisions.’’ We take leave to express 
the view that he makes a mistake in not furnishing head-lines to these 


1 22 Am. L. Rev. 933. 
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editorial notes. We regard everything as important in legal editing or 
in law book making that can help the reader to save time. We dislike 
the style of the Albany Law Journal and some other legal publications, 
which follow the English plan of giving editorial notes and notes of 
cases without any caption to indicate what they are about. We do not 
like to read twenty lines in order to ascertain whether we want to read 
the paragraph at allor not. We regret to see that the publisher of the 
Central Law Journal, in an advertisement claims that that journal has 
the largest circulation of any law journal in the world. No doubt it 
has, and deserves to have, a large circulation; but it may be doubted 
whether its publisher.has such information concerning the circulation 
of all the law journals in the world, as warrants him in making this 
statement. 


Too many Lawyers. — At the banquet given by the Chicago Bar to 
Chief Justice Fuller last fall, Mr. Goudy, one of the Nestors of that 
bar, in his speech deplored the fact that there was too many lawyers. 
Brother Goudy said that there was in Illinois one lawyer to every 
hundred male inhabitants. His conclusion was that all of these lawyers 
could not support themselves by reputable means, and that some of them 
were therefore driven to support themselves by disreputable means. 
Brother Goudy did not suggest any remedy. We have in mind a 
temedy, and it is a remedy which has been pursued by lawyers of the 
well-to-do class to which Brother Goudy belongs. It is to join the 
church early in life and to work the law and the gospel together. 
By that means the young lawyer will soon get business, and will not 
be driven to disreputable practices in order to earn his daily bread. 


Tre Tueory or a Trust. —Some of our legal contemporaries are 
still puzzling their heads about the theory of a so-called modern trust. 
The theory of it is this: the stockholders of all the corporations which 
are engaged in producing a certain commodity assign their shares to a 
central board of managers called trustees, so that these so-called trust- 
ees literally control all the corporations engaged in the particular busi- 
ness. They then proceed to limit the amount which each corporation is 
to produce on the one hand, and to fix the price at which the commodity 
shall be sold on the other. They thus literally engross, to borrow a 
word from the common law, the market in respect of the particular com- 
modity. They do not merely ‘‘corner’’ it, to use a modern word of 
timilar import, because a corner refers to a temporary engrossing of the 
market; or if they corner it they keep it cornered. They rather take 
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the public by the throat and say: ‘“‘ You must pay this much for this com. 
modity or you cannot getit.’’ There are a good many lawyers who are 
trying to find plausible arguments to support the theory that this is lawful 
and consonant with public policy. Judge Barrett, of the Supreme Court 
of New York, in New York City, in a proceeding by an information in 
the nature of a quo warranto to vacate the franchise of a corporation whose 
shares had been assigned in trust to one of these central boards, holds 
that, for a corporation thus to surrender its own management to others, 
is an abuse of its franchises for which they may be forfeit to the State, 


The New York Daily Register, in an article on this subject, offers. 
the following : — 


‘We hazard little in saying that the original inventor of the trust in its 
perfected legal form was a man of great legal acumen, and proceeded upon the 
following principles: First, a corporation is an artificial person distinct from 
its stockholders. Second, all the ordinary powers of a corporation are, or 
may be, vested exclusively in a board of directors. Third, except in those sit- 
uations when solvency of -the corporation or misconduct of its directors justify 
intervention, the rights of a stockholder are simply two—to vote for directors 
and to receive such dividends as the directors declare. Fourth, a bare major- 
ity of the stock can elect the entire board of directors. Fifth, a stockholder 
may, by transferring his stock to a trustee with discretionary power to vote, 
give his voting power to others, retaining to himself only the dividend right. 
Sixth, whatever programme of operation promises to increase the prosperity 
and dividends of a corporation may be relied on to induce a majority of the 
stockholders in a corporation to relinquish for the time the voting power, 
Seventh, no concert of action, and no common intention in reference to the 
means by which the prosperity of the corporation shall be enhanced, is neces- 
sary, theoretically at least, on the part of the stockholders to secure thus con- 
trol of the entire efficient voting power; for it is not necessary that they should 
combine any further than that a majority in amount should be brought to 
believe it for their interest to give the entire discretion of appointing directors 
to a special committee or board of trustees. Eighth, the objects of economy 
and efficiency in the business of corporations, and the securing of whatever 
concert of action may be necessary for that purpose, requires no combination 
or confederacy among the members of the committee or trustees to whom the 
voting power is transferred other than agreeing to elect for the several corpo- 
rations one and the same set of men as directors in all, or at least sets of direc- 
tors in which one mind shall be able to dictate, shape and guide the policy of all 
the corporations without any contract between the corporations. Ninth, that. 
if the organization is kept within these legal limits, the concurrent acts of the 
shareholders is not condemned as illegal by any hitherto recognized principle.” 


If the lawyer who drew the first so-called deed of trust will come 
forward and disclose his name, we guarantee to him the distinction of 
immortality. With the redounding plaudits to his genius will be 
mingled ‘‘ curses, not loud but deep.’’ 
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Tue Law or Lrsev. — The secular press is again agitating the ques- 
tion of changing the law of libel. The grievance which the secular 
press has against the present law of libel is that it makes the managing 
editor responsible, under the doctrine of implied malice, for the work 
of his subordinates, which in the nature of things he cannot always see 
and revise. ‘There is neither sense nor justice in the demands of the 
secular press in this regard. The New York Daily Register, comment- 
ing on this subject, well observes that there is no reason which will ex- 
onerate the managing editor or proprietor of a daily newspaper from 
the injurious consequences to private individuals of false publication® 
in his paper, which will not exonerate railway companies from liability 
to members of the public from the torts of their employés. In short, 
any theory that would exonerate the managing editor or proprietor from 
liability for a wrong done by his employés in his paper would, so far as 
he is concerned, abolish the doctrine of respondeat superior, which ap- 
plies to everybody else, except bankers, and make him an individual 
favored in the presence of the law. A banker, {it is well known, who 
receives a note or bill of exchange payable at a distant place for collec- 
tion, and who transmits it to a reputable bank at that place for collec- 
tion, is not responsible if such bank fails to remit the money. Just. 
how this rule of law ever came about we have never been able to under- 
stand, and we deliberately express the opinion that the only reason for 
its existence is found in the fact that the banks were in the habit of 
lending the money to the judges and renewing their notes on applica- 
tion. It is a shameful abrogation, in favor of a particular class in the 
community, of a rule of law which applies to everybody else, — namely, 
the rule that the principal is answerable for the defaults of his agents. 
There is, however, one regard in which the law of libel might well be 
amended. The doctrine of implied malice is one of the fictions which 
have been handed down to us from the semi-barbaric period of our law. 
There is no sense in it whatever. In many cases the implication is 
raised contrary to the real fact. Responsibility fur libel should rest on 
the footing of an ordinary tort, either upon the footing of express 
malice or of negligence. If the managing editor writes the libelous 
article himself, or directs it to be written and published in terms as it 
is written, he ought to be held liable on the footing of express malice 
and for exemplary damages. But if it gets into his paper unknewn to 
him or without his authorization, through the fault of some of his sub- 
ordinates, then he should be answerable on the principle of respondeat 
superior, for the negligence, or even for the malice of his subordinate ; 
because there is no sense in any distinction between responsibility for 

the negligent torts of his servant and for the malicious torts of his serv-- 
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ant. The true line of distinction is to consider whether the act was 
done within the scope of the servant’s employment, and to effect the 
general purpose for which he was employed by his master. 


THe JOURNAL OF JURISPRUDENCE aND Scottish Law Maaazine, 
This publication has always been a welcome one on our editorial table; 
but this year it takes on what we regard as a commendable new feat- 
ure, —the publishing of shorter editorials. The January, 1889, num. 
ber comes to us full of a variety of entertaining matter. 


Tue Parnett Commission. — We get glimpses of the proceedings of 
this quasi-judicial body through the telegrams which come to the Amer- 
ican daily newspapers. Many of these glimpses are calculated to create 
an unfavorable impression in regard to the conduct of the court, and 
especially in regard to the manner in which the Times newspaper is prose- 
cuting its case. As is well known, the court is a commission created 
by aspecial act of Parliament to investigate certain charges which the 
Times newspaper made against Mr. Parnell, the leader of the Home 
Rule Irish party in the British House of Commons, of connection with 
agrarian outrages. Thus far the case of the Times has consisted en- 
tirely of evidence tending to show that such outrages were committed, 
a fact which nobody denies. The judges seem to have broken down 
the rules of evidence to a great extent, allowing even police reports to 
be read as evidence ‘‘ for what they are worth.’’ Often when a judge 
desires to violate the settled rules of evidence, he does it under the con- 
venient disguise of allowing something to which the law ascribes no pro- 
bative force to be read in evidence ‘‘ for what it is worth.’’ It is to be 
regretted that as eminent a lawyer as Sir James Hannen, the President 
of the Commission, should lend himself to such business. Down to 
the time of the present writing, the Times has offered no evidence what- 
ever tending to connect Mr. Parnell in any way with any of the so- 
called agrarian outrages. That the government is supporting the case 
of the Times is an open secret, and its dilly-dallying has even disgusted 
and worn out some of its own partisans; so that one Tory organ, the 
Standard, in an editorial, hinted that it was time for the Times to come 
to the point and offer some evidence upon the real question in issue. 
But what is more remarkable concerning the proceedings of this com- 
mission is its wholesale committals for constructive contempt. Its writs 
seem to run not only in England, but also in Ireland, in respect of con- 
tempts, and many newspaper publications reflecting unfavorably upon 
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its proceedings result in orders to show cause, or in attachments. 
It is a spectacle unworthy of a free people from one point of view, and, 
from another point of view, absolutely puerile and contemptible. 


How to Secure aN Encuisnh Coprricut.— The Boston Advertiser 
publishes an interview with Mr. W. D. Howells, the American novelist, 
in which he explains his modus operandi of securing copyright in En- 
gland. ‘‘ Every installment of a story is forwarded to the British pub- 
lishers and put into type upon the other side. It is then published in 
pamphlet form simultaneously with its publication in Harper’s Magazine 
inthis country. To meet the requirements of law at least twenty-five 
copies are printed, and a bona fide sale of at least one copy is made. 
This secures the copyright. The story is not published asa serial in an 
English magazine simultaneously with its appearance in Harper’s, 
because the publishers of Harper’s would hardly agree to that. When 
the story is completed a duplicate set of plates is made by the British 
publishers, and forwarded to me, so that the book may be printed on 
either side of the water as may be desired, and it is covered by copy- 
tight in both countries.’’ 


Tue Functions or Frencu Jupces. — The following description of the 


functions of a French judge is going the rounds of the newspapers. It 
is known to be substantially accurate : — 


“A judge presiding over one of the Paris courts was recently removed from 
his office for two very curious offenses. It appears that, after examining a 
witness for several hours in his court, he invited that witness to dine with him 
ata neighboring restaurant. Plying him there with wine, the judge put a num- 
ber of questions to his guest, and having drawn out of him certain damaging 
facts, forthwith caused him to be arrested. His other offense was still more 
flagrant. He talked through a telephone with a witness, pretending that he (the 
judge) was one of the persons accused in court, and so led the witness to 
betray himself and his accused friend. It is no wonder that, after conduct so 
unbecoming a judge, he was deemed unfit any longer to hold the even scales of 
justice. Although this judge was thus rightfully punished, his conduct sug- 
gests to us the wide contrasts which exist between the French courts of justice 
and method of legal procedure and those of the United States and England. 
The whole system, indeed, is different in the two cases. Our judges have a 
distinct and dignified duty to perform, and, as a rule, they maintain, as do the 
English judges, a lofty and impartial attitude in presiding over trials. They 
Temain for the most part silent until they have to decide points of law, or 
until one of the counsel requires correction. After the arguments have closed, 
it is their duty to address the jury, explain the points at issue, call for the 
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verdict, and deliver the judgment or sentence, The French judge, op 
the other hand, takes constant and active part in the trial itself. He ques 
tions not only witnesses, but the prisoner himself, and often subjects the 
prisoner to a severe and searching cross-examination, trying to trap him 
into damaging confessions, contradicting him, and even sometimes cracking 
jokes at the prisoner’s expense. When a witness has made a certain state. 
ment, the French judge will turn to the prisoner, and tartly ask him what 
he has to say to that? A prisoner on trial in a French court, in short, is bad. 
gered and worried from the beginning to the end of the case, by both judge and 
procureur. The procureur is an official who acts in France as public prosecutor, 
grand jury and adviser of judge in one. The fact that in the French courts the 
judge is one of the active participants in the trials gives a dramatic color to 
the proceedings which is usually absent from our own courts. The dialogues 
between judge and prisoner are watched with keen interest, and often with 
laughter or applause, by the crowd of spectators; for sometimes judge and 
prisoner engage in a duel of wit and banter. But, from the American point of 
view, this method of seeking to find out the truth, and to dispense justice, 
seems far less effectual —to say nothing of its surprising lack of dignity — than 
that which prevails inourowncourts. The French judge often browbeats or an- 
gers the prisoner into making rash answers, which increase the chance of his con 
viction, even though he may be reallyinnocent. With us he is amply protected 
in every right of defense. He is supposed to be innocent until he is fully 
proved by proper and legal evidence, which he is unable to overthrow, to be 
guilty; whereas in France the judge often seems to set out with his question- 
ing of the prisoner as if the prisoner were presumed to be guilty, and as if the 


burden of proof were on him to prove himself innocent.” 


Tse Panama Canat Company.— A single corporation must have as- 
sumed gigantic importance when it can have the assurance to ask the 
legislature to reform the bankruptcy laws for its benefit. It is well 
known that in England and Canada insolvent railways are helped out 
by the passage of ‘‘ arrangement acts ’’ so-called, under which a com- 
promise with their creditors is forced by the sovereign power of the 
legislature. This infamous species of legislation is impossible under 
American constitutions. Wenotice that the Panama Canal, according 
to a dispatch from Paris, dated January 11th, was in such trouble that 
a deputation of its bondholders, headed by Count Dillon, of the Union 
des Actionaires et Obligataires, waited upon M. Goblet, the Minister 
of Foreign Affairs, and pointed out the urgency of a passage by the 
senate, before the meeting of the canal company on January 26th, of a 
pending bill to reform the bankruptcy law. The committee appear to 
have gotten but cold comfort from M. Goblet. Meantime it seems that 
the hundreds of thousands of French people that have blindly invested 
their money in that enterprise upon the faith of the assurance of M. de 
Lesseps are now in a most frantic condition. The whole history of this 
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company from beginning to end illustrates most strikingly the charac- 
ter of the French people. The magnitude of the undertaking, when 
first proposed to them, appealed to that sentiment of grandure, that love 
of the magnificent, which marks the history of the Gallic race from the 
earliest days. The fact that it was proposed to them as a distinctly 
French undertaking by their distinguished countryman, the builder of 
the greatest-engineering work of the age, if not indeed of all ages, ap- 
pealed powerfully to the national spirit, perhaps to the aational vanity ; 
and the immediate and enthusiastic success of the projectors of this 
colossal corporation in placing their shares illustrates that other strik- 
ing French trait, — the disposition to place a blind confidence in their 
leaders. To the cool-headed Saxon, the enterprise seemed attended 
with enormous difficulties and the prospect of returns very doubtful; 
but the more fiery spirit of the Gaul cried ‘‘ On to Aspinwall’’ with the 
same rash enthusiasm with which some years ago they cried ‘‘ On to 
Berlin,” —and with as disastrous an ending. But whatever may be 
the fate of the present company, — whether the poor shareholders who 
have invested their slender savings for years in the great bubble ever 
receive any returns or lose it all,— the gain to both Americas is certain. 
The ditch will be dug, —if not with French money, then with other 
money, — for it has proceeded so far that there can be no doubt that 
funds will be found to complete it. And it will perpetuate the name, 
if not the fame, of its projector till that time when Macaulay’s New 
Zealander shall sit upon London Bridge and wonder what strange pre- 
historic race erected the buildings the ruins of which surround him. 


Gratuitous LecaL AssIsTANCE FOR THE Poor. —It is stated that 
there exists at Copenhagen an excellent institution, at the head of which 
are some fifty lawyers, candidati juris and young students of law. Any 
poor man or woman who has not the means of paying for being initiated 
into the intricacies of the Danish law, should he or she require such in- 
struction, may call any evening at this ‘‘ Studenter samfundet,’’ where 
the best advice and aid are given gratuitously. The institution has been 
in existence for over two years ; all the workers give their services volun- 
tarily, the students acting as clerks to the lawyers. The only paid 
official is a secretary, who is bound to be in attendance every evening 
except Sunday, while the rest take their turn once a week. In 1886 no 
less than 12,779 clients were assisted by the institution, and 13,425 in 
1887, a third of them being women. If we mistake not, there exists in 
in New York a similar society, and an attempt was recently made to or- 
ganize one in St. Louis. 
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Parot License To Enter upon Lanp. — The Supreme Court of Ver. 
mont has lately rendered a decision upon this perplexing question, 
holding that a parol license to lay an aqueduct to a spring of water on 
one’s land is irrevocable during the existence of the aqueduct; anda 
court of equity, on the ground of equitable estoppel, will protect the 
licensee in the use of the aqueduct, and will grant and continue an in. 
junction restraining the owner of the spring from interfering with the 
aqueduct until its decay.' The real difficulty which surrounds this 
question seems to be that, to uphold a parol license to enter upon land 
for an indefinite length of time, is tantamount to upholding a parol 
alienation of an interest én land. On the other band, to concede the 
principle asserted in some of the decisions, that a parol license to enter 
upon land, although given for a valuable consideration, is revocable at 
pleasure and at most remits the licensee to his action for damages, is 
in many cases to sanction the grossest injustice. The distinction on 
principle seems to be between those licenses which are permanent in 
their nature and those which are temporary. The former should not be 
upheld, and the latter should. 


Tse CrrumaL Law Macazrve. — We like to speak a good word con- 
cerning our deserving contemporaries with the commencement of each 
new year. The Criminal Law Magazine has issued as a New Year’s gift 
to its subscribers a synopsis of the contents of volumes 1 to 10 of that. 
publication. On the reverse side of the pamphlet is printed the follow- 
ing statement, in which we fully concur: ‘* Any man who, with access 
to the contents of the ten volumes of the Criminal Law Magazine, 
as unlocked and displayed by this pamphlet, cannot, without any other 
assistance, prepare a thoroughly serviceable brief on any conceivable 
question of criminal law, could not do so if he owned the Congressional 
library.’”” We notice among the recommendations of this publication, 
the following from a leading banking journal: ‘‘ It should be kept for 
ready reference in the library of every bank cashier.’’ 


A ProritaBLe Curent. — The New York Sun is responsible for the 
following : — 


** Sometimes a lawyer has some very queer clients to deal with,’’ casually re- 
marked a lawyer who has an-office in the Garfield building, Brooklyn, to a re- 
porter a few days since. 


“‘T think the strangest client I ever had,’’ continued the disciple of Black- 


} Clark v. Glidden, 21 Alb. L. J. 408, 
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stone, “was one I met while practicing in New York. There was a man ar- 
rested for burglary, and I was retained to defend him. The case, I must say, 
was strong against him, but I succeeded in getting him off, and he paid me just 
$300 for my services. It was abouta year later that I sat in my office when the 
acquitted burglar entered. I recognized him in a moment and greeted him cor- 
dially. Ofcourse, Tt had an idea he was in trouble again and wanted me to help 

him out. WhenI gave him a chair he had hardly seated himself before he ex- 

claimed that he wanted $50, and he wanted me to give it to him. Fora mo- 

ment I thought he was going to rob me in my own office, but I mustered cour- 

age and asked him what he wanted it for. 

‘Ask me no questions,’ he replied, ‘ you’ll be better off if you don’t know. 
If lsucceed I will pay you back; if I don’t you will lose just fifty dollars.’ 

«“T considered for a little while and finally concluded to give it to him. I did’ 
so, and he hurried out of my office. 

“Three mornings afterward the morning papers told of a daring bank rob- 
bery in Maine, and the description of one of the suspicious characters who had_ 
been seen in the neighborhood of the bank tallied with my client. It struck me 
very forcibly at first, but I soon forgot it. Three months later I received a 
package from Australia by express and it contained just five hundred dollars. 
With it was a note which read: ‘ Here is your fifty dollars with interest.’ 

“T have not seen my client since advancing him the money, and I doubt 
whether I would let him have any more again, although the rate of interest is 
good.” 

This may furnish a hint to those of the profession who try to make 
out some sort of a living around the criminal courts. Instead of fur- 
nishing the sinews of war to the burglar after the law has got him on 
the hip, as some of them do, with the chance of losing it and their 
fees as well, they might advance it in time to be ventured by their 
clients in their regular business, from which, when successful, the re- 
turns would seem to be so generous. 


JoTTINGS FROM A JupGE’s Diary.— Lord Cockburn, not the last, 
but a Scotch lord of that name who died in 1854, and who used to do 
circuit duty in Scotland, was in the habit of keeping a diary, some jot- 
tings from which have recently been published. Among them we find 
the following curious account of the habit which judges of former days 
had of tippling while holding court: — 


“Regarding the tippling tendencies of his time, Lord Cockburn has a good 
deal to say. The days when the judges had always wine and biscuits beside 
them on the bench had passed away, but he tells us how their lordships ‘kept 
continually munching and quaffing, to the great envy of the parched throats in 
the gallery.” ‘The strong-headed judges stood it well. Bacchus had never 
a victory over Braxfield, but it told plainly enough upon the feeble or twaddling, 
tuch as Eskgrove and Craig. Not that the ermine was absolutely intoxicated,. 
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but it was certainly very muzzy. This, however, was so ordinary with these 
sages that it really made little apparent odds upon them. Their noses got 4 
little redder and their speech somewhat thicker,sand they became drowsier; 
but these changes were not very perceptible at a distance; and they all acquired 


the habit of sitting and looking judicial enough even when their bottles had 
reached the lowest ebb.’ ”’ 


Tue New York Bar Association. — This body held its twelfth an. 
nual meeting at Albany on the 15th and 16th of January. The princi- 
pal feature of the meeting was an address by the Hon. Thomas M. 
Cooley, of Michigan, Chairman of the Interstate Commerce Commis. 
sion, on the subject of the comparative merits of written and unwritten 
constitutions. Judge Cooley was the guest of Governor Hill; and it is 


to be observed that the Governor had himself served as President of 
the Association. 


Corrricut ix Oprxtons.—The Supreme Court of the 
United States has, in the recent case of Banks v. Manchester, rendered 
a decision which will put a quietus upon the efforts of several of the 
States to maintain a copyright in the work of the judges of their 
courts. The subject of the contention was the copyright in the Ohio 
Reports, and the reporter, Mr. De Witt, had, under a State statute, 
undertaken to secure for the benefit of the State of Ohio, a copyright 
in the volumes of reports which he was getting out. The real struggle 
was between Banks & Brothers, contractors for the publication of the 
reports, and the publishers of the Ohio Law Journal, which had under- 
taken to publish the same matter. The Supreme Court of the United 
States held (affirming a decision of the Circuit Court of the United 
States for the Southern District of Ohio), that the official syllabi pre- 
pared by the judges, and the opinions written by them, cannot be the 
subject of a copyright taken out by the reporter on behalf of the State; 
and the court also say that a State cannot be regarded as a citizen of 
the United States, within the designation of the statute relating to copy- 


rights, so as to be entitled as author to secure the a of judicial 
decisions. 


A Jupee ‘‘tHE Fiac.’’ —By some accident or joke the 
United States flag was discovered nailed to its pole union down at 
Macon, Ga., the other day, over the Federal court-house. On open- 


1 38 Alb. L. J. 512. 
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ing court the next day Judge Speer is reported to have remarked that 
be hoped the published statement that the flag was exposed and re- 
versed, not with the intention of dishonoring it, but from a thoughtless 
and idle spirit of merriment, was true. The judge then said: ‘* There 
are those who will never behold any apparent indignity to the national 
colors without the most poignant sensibility and the most gloomy fore- 
bodings for the careless and unpatriotic spirit such wanton action incul- 
cates. If there was ever a people whom it behooved at all times to 
show devotion to the svmbols of a great government of law and or- 
der, it is the Southern people. There is only one solution for all our 
troubles in the South, and that is a respect for law, its steady and im- 
partial enforcement, obedience to the national law, a devotion to the flag 
of our country and all those principles of good government which it 
typifies and represents in the minds of all men. It is well for the 
youth of the country, the rising generation, to know that there are 
thousands among us who love the flag and honor its stainless glory, and 
who will never, without protest most vigorous, see its hallowed folds 
floating in dishonor, be it intended or not.’’ The reverence for a 
piece of bunting might, as Gibbon would say, cause a philosopher to 
smile; in fact the foundation of the sentiment would afford the subject 
ofa curious analysis. On the face of it, it seems quite absurd; and 
yet when one has journeyed a long time in foreign parts without seeing 
his national colors, the sight of them floating from some strange 
masthead touches him deeply. We Americans are accustomed to smile 
at the extravagant reverence which the inhabitants of monarchical 
countries have for the person of their sovereign. But we forget that 
this reverence is founded on precisely the same sentiment as our rever- 
ence for our flag; and with more sense in it, because in their case the 


symbol of national sovereignty is a man, and in our case it is a piece of 
cloth. 


Tae Maxm Communis Error racit Jus. —The true spirit of this 
maxim is that where an error has been long acquiesced in it ought not 
to be overturned, provided rights will be disturbed or lost by its 
correction. The doctrine, it has been said, is seldom applied in 
the administration of justice, and never without the exercise of the 
utmost caution.’ Its application was recently denied in the Court 
of Chancery of New Jersey, where it was appealed to for the pur- 
pose of sanctioning the abuse of taxing a map, annexed to an answer 
and used on an application for an injunction, as an afidavit, for the 


1 Broom Legal Maxims, 139. 
VOL. XXIII. 8 
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purpose of swelling out the clerk’s bill of costs. The learned editor of 
the New Jersey Chancery Reports, Mr. John H. Stewart, makes the 
decision the subject of one of his ransacking notes, as follows: — 


“The maxim, Communis error facit jus, has been resorted to in the following 
miscellaneous cases: Where the error and sufferance of the king and the courts 
has sanctioned it, Colt v. Glover, Hob. 147. To construe a clause of the consti. 
tion, Stuart v. Laird,-1 Cranch, 299; Ribblev. Bedford, 7 Serg. & R. 894; Eakin 
v. Raub, 12 Serg. & R. 346; Kneeland v. Milwaukee, 15 Wis. 470; Talcott », 
Pine Grove, 1 Flip. 155; Endlich on Stat., sec. 527. That a legislature may 
grant divorces, Cronise v. Cronise, 54 Pa. St. 261; or dissolve a church corpora. 
tion, Turpin v. Locket, 6 Call, 150. That an unconstitutional statute had been 
acquiesced in for a long time, Bruce v. Schuyler, 9 Ill. 267; Titus v. Latimer, 5 
Tex. 439. That statutes may be construed thereby, Union Ins. Co. v. Hoge, 21 
How. (U. 8S.) 66; Ezekiel v. Dixon, 8 Ga. 153, Reg. v. Sussex, 2 B. & S. 680; 
Baldwin v. Blackmore, 1 Burr. 601; but see, O'Connell v. Reg., 11 Cl. & Fin, 
155; New River Co. v. Land Tax Comrs., 2H. & N. 139. That an elector may 
vote elsewhere than at his residence, Chase v. Miller, 41 Pa. St. 424. That the 
assignor of a bond is responsible thereon without an express contract, Small- 
wood v. Woods, 1 Bibb, 543; see Garretsie v. Van Ness, Pen. (N. J.) 20. Also 
in matters of practice in the courts — That, in levying a fine, the dedimus potesta- 
tem may bear teste before the writ of covenant, Herbert v. Binion, 1 Roll. 223, 
That a distress warrant for the king’s tax might issue before demand of the 
tax, East India Co. v. Skinner, Comb. 342. That justices could make an order 
for the payment of a certain sum for the weekly support of a pauper, Walton 
v. Sparks, Comb. 321, 1 Ld. Raym. 42. That a former decision of the court, 
although erroneous, should be followed, Jones v. Tapling, 12 C. B. (N. 8.) 846; 
Devaynes v. ‘Noble, 2 Russ. & Myl. 506; Phipps v. Ackers, 9 Cl. & Fin. 598; 
O’Connell v. Reg., 11 Cl. & Fin. 276, 373; Treharne v. Layton, L. R. (10 Q. B.) 
463; Davidson v. Sinclair, L. R. (3 App. Cas.) 788; Dalton v. Angus, L. R. (6 
App. Cas.) 812; Bryant v. Simpson, 3 Stew. (Ala.) 343; Coburn v. Pickering, 3 
N. H. 427; Smith v. Craig, 2 Overt. 289; Smith v. McCall, 2 Humph. 165; but 
see Sanders v. Ward, 25 Ga. 131; Leavitt v. Morrow, 6 Ohio St. 78; Callender 
v. Keystone Ins. Co., 23 Pa. St. 475; Baring v. Reeder, 1 Hen. & Munf. 173; 
Greencastle Turnpike Co. v. Malot, 28 Ind. 887. That mariners could sue for 
wages in admiralty, although against the statute, Smith v. Tilly, 1 Keb. 708, 
712; Claysv. Sudgrave, 1 Salk. 33 (criticised in Maher v. State, 1 Port. (Ala.) 
268). That a stay of execution, after levy, does not discharge the debt, McGin- 
nis v. Lillard, 4 Bibb, 491; Sterling v. Van Cleve, 7 Hal. 293. That one’in con- 
tempt may be committed “until the further order of the court,’’ Yates ». 
Lansing, 9 Johns. 420. That papers may be served on the clerk of the court, 
without proof of inability to serve them on the opponent’s attorney, 
Ayrault v. Houghtailing, 1 Hill, 636. That a return day need not be 
mentioned in an execution out of a justice’s court, Lewis v. Jones, 1 
Ashm. (Pa.) 64. That a scire facias to revive a judgment need not 
conform to the statute, Dougherty’s Estate, 9 Watts & Serg. 196. That 
proceedings in partition may be stayed until other parties in interest have 
been notified, Norris’ Case, 11 Phila. 12. That judgment creditors in cases of 
alleged fraud might appeal, as well as the defendant, Watson v. Willard, 9 Pa. 
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St. 93. That a scroll annexed to a justice’s transcript is equivalent to a seal, 
Lewis v. Hazel, 4 Harring. 474; see Johnson v. Nelson, 3 W. L. M. (Ohio) 306; 
Hopewell v. Amwell, 1 Hal. 169. That a venire for a grand jury needs no seal, 
Maher v. State, 1 Port. (Ala.) 268. That a special jury is requisite in an issue 
out of chancery, McGowan v. Jones, 2 Charlt. 185. That judgmentin ejectment 
could not be entered against the casual ejector until after the issue against his 
landlord had been tried, Bonta v. Clay, 5 Litt. 181. That a special administra- 
tor might be appointed without any statutory authority, Rogers v. Beiller, 3 
Mart. (0. 8.) 671. That the clerk of a court may act by deputy, Kirkman v. 
Wyer, 10 Mart. (0. s.) 80; De Marigny’s Case, 22 La. Ann. 173; or asheriff, 
McMurphy v. Campbell, 1 Hayw. 182; or a county treasurer, Malonny v. Mohar, 
1Mich. 30. That a sheriff may farm his shrievalty to a deputy, Salling ». 
McKinney, 1 Leigh, 60. That a recognizance may be sued in the name of the 
president of the orphan’s court, who is not a corporation, and not the successor 
to the judge to whom the recognizance was acknowledged by name, Eshelman v. 
Shuman, 13 Pa. St. 564. That executors need not be notified of the issuing of a 
scire facias on a judgment recovered against their testator in his lifetime, Taylor 
». Young, 71 Pa. St. 92, Agnew, J., dissenting. That a justice’s criminal war- 
rant may be made returnable before him, ‘‘ or some other proper authority,’® 
Brackett v. State, 2 Tyler, 168. That a sheriff’s sale may be advertised before 
the return of the writ, Burd v. Dansdale, 2 Binn. 91; McCormick v. Meason, 1 
Serg. & R. 98. That a statutory certificate had not been filed with the probate 
of a will, Warfleld’s Will, 22 Cal. 71. That a deed for lands made under a power 
of attorney, acknowledged before the mayor of a city, instead of being proved 
before him by witnesses, is admissible in evidence, Milligan v. Dickson, Pet. C, 
C. 440. Also in matters relating to lands — That twenty years’ adverse possession 
barred an ejectment, although the statute allowed thirty years in which to bring 
such action, Hallatt v. Forest, 8 Ala. 267. That an exact compliance with the 
statute as to a married woman’s acknowledgment of a deed, in order to bar her 
dower in the lands thereby conveyed, is unnecessary, Nantz v. Bailey, 3 Dana, 
119; Jackson v. Gilchrist, 15 Johns. 110; Davey v. Turner, 1 Dall. 14; Lloyd v. 
Taylor, 1 Dall. 17; Troup v. Haight, Hopk. Ch. 251; Brown v. Farran, 3 Ohio, 
155; Chesnut v. Shane, 16 Ohio, 608; Manchester v. Hough, 5 Mason, 69; Wat- 
son v. Bailey, 1 Binn. 478; Kirk v. Dean, 2 Binn. 345; see Currie v. Page, 2 Leigh, 
624. That a judgment against a tenant in tail does not become a lien on the fee 
after he has conveyed the premises by deed of bargain and sale, Marlin v. 
Thomas, 8 Gill, 24. That orphans”? means minors”? so far as their rights of 
property are affected by a statute which thus designates them, Hall v. Wells, 54 
Miss. 302. That the law as it exists at the husband’s death, regulates his 
widow’s right of dower, and not that existing at the time of the marriage, 
Riddick v. Walsh, 15 Mo. 537. That a deed for township lands in the name of 
the town agent, instead of the township, is valid, Cofran v. Cockran, 5N. H, 
462. That State lands may be conveyed by and in the name of an agent, instead 
of the State’s name, and without affixing the State seal to the deed, Ward v. 
Bartholomew, 6 Pick. 414; Bank of Utica v. Mersereau, 3 Barb. Ch. 577. That 
& wife, divorced a vinculo, is not entitled to dower, Gleason v. Emerson, 51 N. 
H. 405. That a wife may release her dower by simply signing and acknowl- 
edging her husband’s deed, without her name being mentioned in the deed, 
Burge v. Smith, 27 N. H. 388; Allen v. Reynolds, 4 Jones & Spen. (N. Y.) 298. 
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That a married woman, before the statute authorizing it, might convey her 
lands by joining in her husband’s deed therefor, Constantine v. Van Winkle, ¢ 
Hill, 205. That a statute authorizing an acknowledgment of a deed to be taken 
before a justice of the peace, sanctions one before a justice of the Supreme 
Court, McKeen v. De Lancey, 5 Cranch, 32. That an authority in the freemenof 
every town ‘**to manage, dispose and divide their lands,’’ enabled them to sell, 
Rogers v. Goodwin, 2 Mass. 475. That by the creation of a trust, the right of 
dower would be prevented from attaching, D’Arcy v. Blake, 2 Sch. & Lef. 389; 
see Ocean Beach v. Brinley, 7 Stew. Eq. 438. That only two attesting witnesses 
to a will are necessary, Panaud v. Jones, 1 Cal. 498. That the Mexican laws 
on the subject of usury and implied warranty in the sale of land hdd been ab 
rogated before any formal legislation abolishing those laws, Fowler v. Smith, 2 
Cal. 49. That a riparian owner’s land extends to low-water mark, Bell », 
Gough, 3 Zab. 663; see Beaufort v. Swansea, 8 Exch. 413. That an appraiser 
of lands to be sold by an administrator may afterwards purchase them at the 
sale, Armstrong v. Huston, 8 Ohio, 558, Hitchcock, J., dissenting. That a grow. 
ing crop may be reserved by parol from the operation of a deed for the lands 
whereon it stands, Baker v. Jordan, 3 Ohio St. 442. That a purchaser of lands 
at a tax sale need not pay the officer’s fees for entering the acknowledgment of 
his deed, Turk v. McCoy, 14 Serg. & R. 352. That a dividing line between two 
counties ran in a certain direction, Beale v. Patterson, 3 Watts & Serg. 381. 
That commissioners of highways have a discretion as to the running of a road 
in a straight line, where only the termini are designated in the petition, Wiggin 
v. Exeter, 13 N. H. 310. That a survey may include a certain tract without 
specifying in exactly what part thereof it lies, Kendrick v. Dallum, 1 Overt. 499, 
That the oldest entry has the preference in surveying, Barnet v. Russell, 3 
Overt. 18. That an administrator might sell lands without an order, Hazard. 
Martin, 2 Vt. 84. That slaves might be entailed without lands, Blackwell #. 
Wilkinson, Jeff. (Va.) 79. That where a deed is re-acknowledged, the time 
limited for recording it begins to run from such re-acknowledgment, Eppes ». 
Randolph, 2 Call, 152. That paying for land and taking possession does not 
convey a legal estate therein whereon to found an ejectment, Claiborne . 
Henderson, 3 Hen. & Munf. 381. The courts refused to follow the maxim in these 
cases: Toset up a usage contrary to the rules of evidence, Rex v. Eriswell, 3 
T. R. 725; see Janvrin v. De la Mare, 14 ‘Moo. P. C, 334; O’Connell v. Reg., ll 
Cl. & Fin, 253. That the justices might issue an order to defray the expenses 
of a county litigation, Rex v. Essex, 4 T. R. 594, Kenyon, C.J. To allow full 
costs where the plaintiff justifies a battery as well as an assault, Smith v. Edge, 
6 T. R. 564. That an attorney justified under a conviction by magistrates under 
a wrong statute, Hart v. Frame, 6 Cl. & Fin. 199; and a conveyance, Stevenson ®, 
Rowand, 2 Dow. & Cl. 118. Thata sheriff who seizes and sell the goods of & 
bankrupt under a ji. fa. before commission, but after an act of bankruptcy, 
without notice of the act of bankruptcy, is liable in trover, Garland ». Car- 
lisle, 2 Cr. & Mee. 92, Vaughan, B., dissenting. That an unsealed undertaking 
was given in an attachment instead of a bond, Van Loon v. Lyons, 61 N. Y. 25. 
That an attorney may contract for a contingent fee, Key v. Vattier, 1 Ohio, 63. 
‘That an indictment for murder need not aver a purpose to kill, Kain ». State, 
8 Ohio St. 320. That taking honey from a hive of wild bees is not a felony, 
Wallis v. Mease, 3 Binn. 551. That a justice of the peace had jurisdiction by 
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attachment over a non-resident, Den v. Wharton, 1 Yerg. 126. That the 
sureties of an executor are bound for the proceeds of land sold by him, Jones 
». Hobson, 2 Rand. 501. See, also, Isherwood v. Oldknow, 3 M. & S. 396. — 
REP. . 


Tue Virermia Law Journat. — This publication announces that here- 
after it will be issued weekly and that it will publish every decision 
of the Virginia Court of Appeals within a week after it is rendered. 
The new publication will be under the editorial management of Mr. 
Philip B. Shield, of the Richmond bar; Mr. James C. Lamb, who has 
hitherto edited the publication in its monthly form, retiring. We have 
always liked the Virginia Law Journal, and hope that it will hold its 
own under the new administration. 


Pvsiic Orrston. — A publication bearing this name is issued week- 
ly, and consists of extracts from various newspaper publications on 
all sorts of questions except legal questions. It discusses questions of 
politics, religion, science, education, finance, commerce and literature ; 
but in respect of law it is what the lawyers would call an absolute 
nullity. The secular journals every once in a while give way to a 
furious outburst against the lawyers; but they themselves do almost 
nothing toward investigating the laws under which we live, toward 
giving the people an understanding of them, and toward improving 
them. Indeed, the law seems to be regarded as a mysterious science, 
entirely beyond the ordinary editorial reach, and the only method of 
reforming the law which we ever see in the secular press is the more 
or less open arraingment of the bench and bar. On the other hand, 
the lawyers themselves have the same interest in reforming and improv- 
ing the law that the miserable weavers had in the introduction of Ark- 
wright’s machines. The strange thing is, not that law reform does 
not proceed with greater rapidity, but that it makes any headway 
at all. 


Tue Interstate Commerce Commission Report. — This body has 
issued its second annual report. It consists of a document of 354 
pages, issued in the usual execrable typography of our public docu- 
ments. It contains a good deal of well-arranged matter, and may be 
profitably laid away for future reference. The best thing that we see 
in it is a condensed report of all the cases which the commission 
had before it during the year, giving a syllabus, so to speak, of each 
decision. The number of cases heard and decided was forty-nine; 
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cases heard but not decided, ten; cases in which the hearing was not 
completed, six; cases withdrawn and settled by the parties, twenty. 
three; cases suspended by request of parties, ten; cases at issue 
and assigned for hearing, nine. The report gives, in an appendix, some 
recent English legislation on the subject of railway and canal traffic, 
Among other subjects which the commission discuss, but without mak 
ing any recommendation, is that of conclusive bills of lading ; that is, 
whether there should not be provision by legislation requiring the car- 
rier to issue, on demand, at an increased rate of compensation for the 
increased risk, a bill of lading which shall be conclusive upon him as to 
the weight, measure and contents of the goods therein described. The 
point is that goods are frequently shipped as being of a certain quan- 
tity or weight, and are deficient when they arrive, through leakage, 
theft or some other cause. Now,-as the bill of lading is a symbol of 
the goods, money may be advanced on it and the banker making the ad- 
vance may find when the goods themselves are delivered at the end 
of the transit that there is a deficiency, so that they do not cover 
the advance. A bill of lading, as is well known, is prima facie evi- 
dence to charge the carrier with the receipt of goods of the description 
and quantity therein described; but it is prima facie evidence only; 
and the purchaser of it, instead of getting a conclusive security, 
carrying with it the guarantee of the carrier, gets only a lawsuit. 
It is to be hoped that the Interstate Commerce Commission will, with 
the facilities afforded it, make other studies in the subject of bills of 
lading. It is well known that marine bills of lading are generally is- 
sued in triplicate, and that our inland bills of lading are generally 
issued in duplicate. Many cases have arisen where two of the exem- 
plifications have been pledged to different parties. Which party is to be 
regarded as the real purchaser of the goods? The lawis settled in En- 
gland and in this country that the one who makes the first advance, no 
matter upon which of the exemplifications, whether the first or the 
second, is the purchaser. But this rule of law seems to diverge entire- 
ly from the understanding of commerce. It is believed that the under- 
standing among the bankers of Chicago and St. Louis is that it is only © 
safe to advance money on the bill of lading which is marked No. 1 or 
** original,’ and that it is never safe to advance on the so-called dupli- 
cate; unless the so-called original is shown to have been lost or 
destroyed. This is a subject which seems to require legislation. A 
bill of lading having grown to be a negotiable symbol, a representa- 
tive of the property itself, of such dignity that one who becomes 4 
purchaser of it for value, gets the property free of any vendor’s lien 
or right of stoppage in transitu; and as millions of dollars are now 
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advanced by bankers upon this species of security, it seems that it is a 
subject worthy of national regulation. Again, there is a great deal of 
difficulty in determining what is a bill of lading which has this negotia- 
ble character, and which stands as a symbolic representative of the 
goods, and what is not. There are a good many holdings, in England 
and in this country, to the effect that what is called a carrier’s receipt 
has not the attributes of a bill of lading. But what are the points of 
distinction between a carrier’s receipt and the bill of lading. The true 
view is that national legislation should prescribe the form of the bill 
of lading for interstate shipments, and should declare that no document 
lacking the essentials of that prescribed should have the negotiable 
qualities of the bill of lading ; secondly, that no bill of lading should be 
issued in duplicate, and that no second exemplification of a bill of 
lading should be issued without a return of the first to the carrier, or 
proof of its loss or destruction, in other words, it should not be 
allowed that there should exist two symbols of the same property. 

The Interstate Commerce Commission also call attention to the sub- 
ject of railway rate cutting. The Interstate Commerce Law having 
abolished railway pools, has set the railway companies by the ears, and 
the question is whether legislation is not needed to protect those who 
have invested in railway securities, against the disastrous consequences 
of these so-called rate wars. The commissioners very justly say that 
it is contrary to public policy that those who have invested in this kind 
of business should not be adequately remunerated. They also point 
out that the public safety is involved in the question of their adequate 
remuneration; since, unless railway shareholders can get reasonable 
dividends, railways will not be kept in repair, and the lives and prop- 
erty of the public will thereby be endangered. The most rabid enemy 
of railway corporations can find no objection to this. _It is a fortunate 
thing, not only for the railways, but also for the entire public which has 
more or less to do with them, that this new, important and most difficult 
field of legislation, is as it were under the supervision of a body of trained 
experts in the particular subject, men of the highest character and 
ability, who can greatly aid the law-making power by recommending to 
its consideration the particular matters which require legislation and 
the best manner of securing the desired ends. 


Tue American Decisions have been a boon to the profession ; but the 
selections of cases to be reprinted have not always been the best that 
could have been made. We have been recently investigating the ques- 
tion of the right of stoppage in transitu, and we find that some of the 
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principal American cases are omitted from the American Decisions ang 
that some most worthless cases are included. For instance, the cases of 
Stubbs v. Lund?! and Buckley v. Furniss? are omitted. On the other 
hand, Wood v. Roach® and Chandler v. Fulton‘ are included. The 
former of these is a trifling case where the law is positively misstated, 
The second is a case of some value, but it was not decided by a court of 
one of the great commercial States, and the judge who wrote the opinion 
was probably looking up the law for the first time. 


Tue Untrep States Dicest.—Our old friend, the United States 
Digest, has been justly celebrated for its accuracy. But in volume 11, 
First Series, title, ‘‘ Sale,’’ there is a very important slip on the case 
of Western Transp. Co. v. Hawley.> In paragraph 963, page 884, and 
973, page, 885, that case is quoted as determining questions touching 
the power of a shipper to revoke the consignment before the bill of 
lading is delivered to the consignee, and also as to the question whether 
entering in the custom house and payment of duties puts an ‘end to 
the transit so as to cut off the right of stoppage in transitu. No such 
questions are in the case ; but the action was brought by a transportation 
company against a shipper to recover damages for delaying the vessel 
at its place of destination an unreasonable time, in order to remove 
some of the cargo. 


A Derecr 1x Reportinc. —It is very strange that reporters and 
editors of legal periodicals which report cases, have not had the sense to 
prefix in the head-line at the top of the page the number of the volume. 
The enterprising publishers of the National Reporter system ought to 
take hold of a point of such obvious convenience. For instance, we 
take up one of their periodicals, among several others, and turn to a 
case and abstract itin a brief or judicial opinion; and then, in order to 
cite it, we must turn to the back and make something of a search on the 
label, if it is bound, or on the paper cover, if it is unbound, to find 


what volume it is. We find the name of the publication on every even — 


numbered page at the top. Why do they not have sense enough to put 
the number of the volume at the top of the page before the name, so as 
to avoid this needless labor and liability to error? and why do not all 
reporters have sense enough to adopt the same practice? 


17 Mass. 453. 410 Tex. 2. 


215 Wend. (N. Y.) 137. 51 Daly (N. Y.), 327. 
3 2 Dall. (Pa.) 180. 
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Ustrorm Drvorce LecisLtation. — Governor Hill, of New York, in 
bis inaugural, suggests the idea of a conference of representatives from 
all the States, to take into consideration the question of uniform mar- 
riage and divorce laws. He says that a conference of asimilar charac- 
ter, to consider the minor matter of executive practice in the extradition 
of criminals, was proposed by him to the Governors of the other 
States in 1887, and that its deliberations were productive of excellent 
results. One scheme on this subject reaches as far as an amendment 
of the Federal constitution, giving Congress the exclusive power of 
regulating marriage and divorce. But there are many other subjects 
which Congress might just as well be empowered to regulate as that, 
and any principle which would extend Federal jurisdiction to that sub- 
ject might equally be invoked to extend it to many other subjects. The 
American Bar Association have prepared and proposed to the legis- 
latures of the various States a statute upon the subject entitled ‘‘ an 
act to prevent fraudulent divorces.’’ The main points aimed at in 
this proposed law are, that both parties must be domiciled within the 
jurisdiction, orif the defendant is without the jurisdiction, there must be 
personal service on him or her. It may be doubted whether divorces 
ought to be allowed at all, except on personal service either within or 
without the jurisdiction. Many cases of fraudulent divorce have been 
brought to the attention of the courts, of the most infamous and dis- 
tressing character, which were obtained by perjury, the defendant 


knowing nothing about it, until it was even too late to file a petition for 
review. 


Give Hm a Rest. — We hope we shall not be accused of trenching 
upon politics, if we say that one of the most shameful features of 
American public life is the manner in which they maltreat their chief 
magistrate. As soon as a manis nominated for that great office, delega- 
tions pour in upon him hour by hour. Every vagabond that can get a 
railway pass to visit him thinks he is entitled to shake hands with him 
and talk him to death. If this would only end with the election it 
would be more tolerable; but after the election it is kept up, and in a 
more aggravated form. The delegations which now pester him are dele- 
gations of office-seekers. They literally wear him out. Every single 
one that calls upon him and says “how do you do”’ to him makes 
an attack upon his life. The grandfather of the present President-elect 
was killed in this way ; literally worn out and driven into the grave soon 
after his inauguration as President. The President-elect is not a very 
strong man physically, we are told; and if we may believe the reports 
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of members of some of the ‘‘ delegations ’’ which have recently called 
on him to offer their ‘‘ congratulations,’ he is already worn out with 
this treatment. We are told that he presents a haggard appearance, gs 
Garfield did at the time when the bullet of the assassin put an end to 
his existence. General Harrison has one happy faculty. It is that of 
forgetting the impudent fellows who thus pester him, as soon as they 
turn their backs upon him. In this respect he is unlike some of the 
leading men in our public life. It is said that Gen. Cockerell, our senior 
Senator from Missouri, never forgets a name. It is well known that 
Mr. Blaine will meet a man with whom he has had but a single interview 
years before, will slap him on the shoulder, call him by his given name, 
and enter upon a conversation with him with the intimacy of an old 
friend. This is a very peculiar gift. It resembles that which was at. 
tributed to Mithridates, king of Pontus, who, according to ancient 
belief, knew the name of every man in his army. Gen. Harrison, 
happily, does not possess this gift. He looks at the politicians that 
pester him with their visits, through a pair of glass eyes. He goes 
through some formal talk with them, and, although it wears on hin, 
yet when they are gone, it is over till the next delegation comes; he 
never remembers them afterwards. The idea that every citizen of 
the republic is entitled to call upon the President of the United States 
is something that has astonished English travelers in this country. 
Lord Coleridge, while in Washington, expressed his great surprise 
at it. The custom was well enough in primitive backwoods days, 
when travel was very difficult, when it cost a journey of weeks or 
months to get from any distant place to the Capital ; but in our days of 
railroads it is a perfect abomination. The time of the President of the 
United States is public time. He holds his office in trust for the bene- 
fit of the people who have placed him there, and he ought to refuse his 
presence to the stream of idlers and curiosity-seekers that insist upon 
pouring in upon him and shaking hands with him and looking at him. 
It is well known that the signature of the President of the United 
States to land patents and many other papers, which are required to be 


signed by him, is affixed by proxy, — not by a machine, but by aclerk 


who is trained to imitate the signature of the President, and whose 
office it is, when the patents in question have passed through the proper 
department and are ready for the President’s signature, to sign the Pres- 


ident’s name to them. If the President could only shake hands by 


proxy, as well as sign his name by proxy, what a godsend it would 
be tohim. We remember, after the election of Mr. Buchanan, a cari- 


-cature in one of the comic papers representing the old gentleman seated 
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with his right hand in a sling, by the side of a hand-shaking machine, 
above which was a placard reading: ‘‘ Gentlemen desiring to congrat- 
ulate Mr. Buchanan upon his election will please shake here.” If 
President-elect Harrison could trot out a manikin bearing his counter- 
feit presentment, and require the handshaking to be done by this proxy, 
it would be a relief to him, and a benefit to the country. We are glad 
to see that Mr. Cleveland has the philosophical good sense to look for- 
ward to the period of his retirement from public office with a feeling of 
satisfaction. 


Asovut Bar Assoctations. — Law societies have existed in England 
time out of mind; but bar associations, except for the purpose of main- 
taining libraries, are of recent origin in the United States. In the 
short period of their existence they have demonstrated their capacity 
for usefulness. Among their published transactions may be found 
many of the best debates which are extant in our language; debates 
which would do credit to any legislative body in any English-speaking 
country. Among the addresses which have been delivered and papers 
which have been read before them may be found some of the finest 
gems of thought that have scintillated from the finest intellects in the 
profession, within any recent period. One of the very best of these 
addresses which have come to our attention is an address on the 
subject of bar associations themselves, by Walter B. Hill, Esq., Presi- 
dent of the Georgia Bar Association, delivered at the last meeting of 
that body, at Atlanta on the 7th of August, 1888. We intended to 
publish extracts from it in this number, but we have concluded to 
reserve it in the hope of printing it in full or perhaps with some slight 
omissions. Appended to it is a list of those law associations whose 
officers responded to Mr. Hill’s circular letter of inquiry. These were 
sixty-eight in number. They are mostly societies of recent origin, 
perhaps a majority of them less than ten years of age. The oldest of 
them is the Law Association, of Philadelphia, founded in 1802. Next 
to this in age is the Bar Association of Kennebec, Maine, dating from 
1841. The next is the Berkshire Law Library Association, of Massa- 
chusetts, established in 1842; and next is the New Orleans Bar Asso- 
ciation, established in 1847. Next in age comes the Wilkesbarre Law 
Library Association, of Pennsylvania, dating from the year 1849, and 
close after it follows the Association of the Bar of Bucks County, Penn- 
sylvania, founded in 1853. Then comes the Essex Bar Association, of 
Salem, Massachusetts, dating from 1856. Appended to the paper is an 
index to the reports of the various bar associations in the United States, 


led 
ith 
ag 
to 
of 
ey 
he 
ior 
lat 
e, 
Id 
it. 
nt 
at 
D, 
le 
of 
e 
f 

l 

J 


NOTES. 


showing the subjects upon which addresses have been delivered ang 


papers read, together with an index to the names of the authors of such 
addresses and papers. 


Ensorstnc an Actress. — The New York Daily Register says thats 
judge named Dugro, of the Supreme Court of New York City, in 
chambers, has granted an injunction against Miss Lillian Russell, an 
actress, restraining her from appearing in any character, or in any 
manner as a singer and actress upon the stage of the Casino. The in. 
junction was granted at the suit of James C. Duff, who alleged that 
Miss Russell had entered into a contract with him by which she agreed 
to appear in soprano réles in opera under his management during the 
past and the present year at a certain salary, and that in violation of this 
agreement she left his company, refusing to appear in a play called the 
** Queen’s Mate.’’ The granting of an injunction of this kind looks like 
an oppressive use of judicial process in a free country. Although 
there is English authority to sustain it,! the American view has been 
the other way.? A little reflection will show the extravagance of such 
ause of the writ of injunction. A laborer can be restrained from 
working at his trade to make his daily bread, unless he will work for 
some particular person with whom he has made acontract. The effect 
of this use of an injunction would be to reduce laborers to a state of 
peonage. There is neither common nor juridical sense in it. It rests 
on no higher footing than imprisonment for debt. Why not revive the 
old barbarous action of the common law for enticing away an appren- 
tice, and give Mr. Duff an action for damages against the rival 
aanager that has enticed Miss Russell to quit his service? It would 
be not a whit more senseless than what has been done. 


Tue Inapeguacy oF REMEDIES AFFORDED TO STOCKHOLDERS IN Cor- 
PORATIONS. — We have before us an address delivered at the last meet- 


ing of the Missouri Bar Association, by Frederick N. Judson, Esq., of 


St. Louis, on the subject of the inadequacy of the remedies afforded 
by the laws of Missouri to stockholders in corporations. It is 
very suggestive paper. Although its criticisms are confined to the 
statutory system of Missouri, its suggestions are to a great extent ap- 
plicable in all American jurisdictions. It points out that the machin- 
ery of justice, as at present established, is utterly inadequate to the 


1 High Inj., sec. 1164, and cases cited. 2 Id., sec. 1163. 
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protection of shareholders against the frauds and oppression of cor- 
porate managers. It shows, for instance, that, although the right of a 
shareholder to inspect the books of the corporation at reasonable times 
js a right guaranteed by statute, and hence enforceable by mandamus, 
yet as an appeal lies in a proceeding by mandamus, and as the appeal 
may operate as a supersedeas, the remedy is practically nullified by the 
power of the corporation to take an appeal. This is illustrated by two 
recent cases.1 The remedy by injunction, as pointed out by Mr. 
Judson, is equally inefficient. An appeal and supersedeas bond have 
the effect of superseding the restraining order in the interim between 
the decision of the Circuit Court and that of the appellate court. The 
result of this is that the stockholder is deprived of any efficient summary 
remedy to enforce his rights as a member of the corporation for the 
time being. A corporate election is to be held thirty days hence, and 
he desires an inspection of the corporate books, to know who the 
registered shareholders are and to acquire other information to enable 
him to exercise his rights as a corporate elector. This inspection is 
denied him, and he sues out a mandamus, and the corporation renders 
it nugatory until after the election, by taking an appeal. The same 
effect is produced where, to secure some interim right, he applies to 
the Circuit Court as a court of equity for an injunction. A system of 
justice which renders him thus substantially remediless deserves to be 
characterized as feeble and pusillanimous. The abuses of corporate 
management are not more sensibly felt by the general public than by 
the honest and innocent persons who have invested their gains in cor- 
porate shares. The subject illustrates one of the infirmities of a system 
of remedial justice which is put into the straight jacket of a code. 
Appeals in the cases which have been pointed out operate to supersede 
the judgment appealed from, because the code of procedure says so, 
either in terms or by necessary implication. The courts are powerless 
to modify the rules of legal procedure so as to meet the justice of the 
case. The Legislature in Missouri meets but once in two years, and is 
practically restricted (except during the revising session) to a session 
of seventy days. This period of time is not sufficient in which to de- 
vise and carry out any considerable amount of useful legislation, even 
if the persons whom the people elect to perform this duty were 


capable of the task. The result is that these abuses go on without 
remedy. 


1 State ex rel. v. Railroad Co., 29 Mo. App. 301; State ex rel. v. Sportsman 
Park Assn., Id. 326. 
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Tre Apvocarte. — We find on our desk a new 
of the legal profession, bearing this title. 
St. Paul, Minn., at a co 


matter of 

It is not characterized by any long 

essays on legal topics; it does not print cases in full; but it does print 
short critical essays of an interesting character. It is printed on good, 
firm paper and its typographical execution is much to be commended, 
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CORRESPONDENCE. 


CORRESPONDENCE. 


TWO OF THEM. 
CuIcaGo, January, 1889. 
To the Editors of tie American Law Review: 

In the notice of the banquet to Chief Justice Fuller, page 925 of vol. 22 of the 
Review, the reference to one of the speakers is not quite correct. The speaker’ 
referred to was Mr. Chas. L. Hutchinson, President of the Chicago Board of 
Trade; not ‘* Old Hutch,” but his son. 

A SUBSCRIBER. 


A GEM FROM AN OCCASIONAL CORRESPONDENT. 


THE Lawyers’ Co-OPERATIVE PUBLISHING gg 
ROCHESTER, N. Y., January 26, 1889. 
To the Editors of the American Law Review: 

“As was expected,’’ your notator noted in your November-December number 
our change from reporting in full every decision of twenty-two of the principal 
courts of the United States, to the most valuable from all the courts in four 
of our large books per year, by Mr. Edmund H. Smith, and annotated most 
thoroughly by Mr. Robert Desty. 

In all charity, we suppose, however, that the benevolence of the gentleman 
who wrote the note inadvertently led him to sympathize with the less “ prudent’ 
and “ waste basket’’ reporters, and to give the comparison of the L. R. A., with 
the “system ”’ and its other competitors, an encouraging turn toward the latter, 
by saying and omitting to say things that after all tend to mislead. 

For instance, speaking of our price, as $25.00, and the West Company’s 
$40.00, omits the cost of the American Digest, and binding of the $40.00 lot. 
A fair comparison of cost would put the $25.00 against about $75.00 respect- 
ively for the so-called ‘* complete systems.”’ 

Then again, comparing our complete national scheme kept up to date, with 
the incomplete $24.00 scheme (two years behind time, much less in quantity» 
and no digest as a complement), without mentioning these differences, seems 
hardly fair. 

Then again, to assume that the B. W. Company’s corps of editors and assist- 
ants is better than can be organized in New York, seems to be putting it rather 
strong for an impartial note. Of the comparative merits of the two, authors 
and editors, Freeman and Desty, live jurists and lawyers, need no suggestions. 

We, of course, admire the kindly spirit of your notator, if, as possible, it is 
animated solely by an inclination to encourage the weaker vessel, — contenting 
ourselves with calling your attention to the foregoing. 

The Co-Op.’s undertook a fuller and more elaborate and expensive style of re- 
porting than either the Goulds or the West Company, hence its unprofitableness, 
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Tue Apvocate. — We find on our desk a new candidate for the favor 
of the legal profession, bearing this title. It is published monthly at 
St. Paul, Minn., at a cost of $2.00 per annum. It is a handsome six- 
teen-page quarto, and is devoted chiefly to miscellaneous matter of 
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To the Editors of the American Law Review: 

“As was expected,’’ your notator noted in your November-December number 
our change from reporting in full every decision of twenty-two of the principal 
courts of the United States, to the most valuable from all the courts in four 
of our large books per year, by Mr. Edmund H. Smith, and annotated most 
thoroughly by Mr. Robert Desty. 

In all charity, we suppose, however, that the benevolence of the gentleman 
who wrote the note inadvertently led him to sympathize with the less “‘ prudent” 
and “ waste basket’ reporters, and to give the comparison of the L. R. A., with 
the “system”? and its other competitors, an encouraging turn toward the latter, 
by saying and omitting to say things that after all tend to mislead. 

For instance, speaking of our price, as $25.00, and the West Company’s 
$40.00, omits the cost of the American Digest, and binding of the $40.00 lot. 
A fair comparison of cost would put the $25.00 against about $75.00 respect- 
ively for the so-called ‘‘ complete systems.’’ 

Then again, comparing our complete national scheme kept up to date, with 
the incomplete $24.00 scheme (two years behind time, much less in quantity» 
and no digest as a complement), without mentioning these differences, seems 
hardly fair. 

Then again, to assume that the B. W. Company’s corps of editors and assist- 
ants is better than can be organized in New York, seems to be putting it rather 
strong for an impartial note. Of the comparative merits of the two, authors 
and editors, Freeman and Desty, live jurists and lawyers, need no suggestions. 

We, of course, admire the kindly spirit of your notator, if, as possible, it is 
animated solely by an inclination to encourage the weaker vessel, — contenting 
ourselves with calling your attention to the foregoing. 

The Co-Op.’s undertook a fuller and more elaborate and expensive style of re- 
porting than either the Goulds or the West Company, hence its unprofitableness, 
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notwithstanding an unprecedented list of patrons. This list was double that 
of either of the others, and this of itself might suggest to a thoughtful man 
that the B. W. Co. has not by reason of ‘continuation’ or “able editor 
and trained corps of assistants,’’ ‘‘an enormous advantage over the Co-Ops,” 

The American State Reports have neither so large ‘‘a list to build upon,” nor 
an editorial staff of so great experience or reputation. Furthermore, the 
L. R. A. have the superior advantage in selection, of a careful digesting of 
every case by Mr. Rich, editor-in-chief of our Supreme Court and General 
Digest, of which a most eminent judge said, ‘It is the best sample of Digest 
work Ieverused,”” * * * thus reducing the task of selection by the reporter, 
Mr. Smith, to a minimum. 

Mr. Smith, not noticed in your note, has for three years positively proved his 
eminent ability by his work as editor of the Central Reporter, of whose superi- 
ority over all other work of its kind, its readers always knew. 

Your note also fails to appreciate the fact that the aid of the authors of opin- 
ions, at the time when each case is fresh in his own mind is a great advantage 
in selection. It also fails to appreciate that by such division of labor, the 
strongest possible co-operative organization, for best results, is formed. 

Now, gentlemen, in all candor, it really seems to us that it was quite gratui- 
tous for your notator to suggest a doubt of the Co-Op.’s success with L. R. A., 
four of our large books per year, complemented by the General Digest, semi- 
monthly and annual, unless these notes of yours are what they do not purport 
to be, mere paid advertisements, which fact intolerably degrades their province 
as we had hitherto understood them. 

While we highly prize your good opinion so often and so felicitously ex. 
pressed in those note pages, we have never before noticed disparaging adver- 
tising comparisons between rivals. 

We are glad to have you encourage both of ¢ our rivals, but not at our expense. 

The West Company need all the help you can give them, and notwithstanding 
their extraordinary abuse of this company, we hope for them legitimate suc- 
cess — but you will see them double their prices or quit, before many months. 
We know from experience what they must do, and if the profession like their 
work they ought to be willing to pay first cost. 

Most respectfully, your obedient servant, 
THE LawYERs’ CO-OPERATIVE PUBLISHING COMPANY. 
By James E. Briggs, Pres. 


[ Remarks. — We give you the benefit of the above advertisement on the same 
terms on which we have always done your advertising heretofore — gratis. The 


insinuation that any ‘‘paid advertisements ’’ have ever been admitted into these ~ 


columns is childish. If the business rival to which you allude in your last para- 
graph has been treated as you treat us when you make this insinuation, it is not 
to be wondered at that they have retaliated in a manner which you characterize 
as ‘‘extraordinary abuse.’ We have been your steadfast friend, even when you 
were engaged in the somewhat impracticable task of lifting yourselves 
to the skies by pulling at the seats of your breeches. We are ready and will- 
ing even now to take hold and give you another tug, although at the risk of 
having your squirtgun of abuse again turned on us. We therefore offer youa 
piece of advice, which, if you will heed it, will be money in your pocket: It is 
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CORRESPONDENCE. 129 
impossible to found a series of reports, however excellent in matter, the text of 
which is printed in solid minion and the notes in solid nonpareil. The law- 
yers that have money to pay for books are, as a general rule, more than forty 
years old and wear glasses, and they do not care to buy books which are printed 
in type 80 fine that in order toread them comfortably they must needs use a mag- 
nifying ens. Do you hear? Have you wit enough to understand? Will you 
give us another scolding for this well-meant advice? Will you thrust us into 


comparison with the ancient hero of whom the following was written: — 


“ Striving to save, your hapless friend you've slain; 
His blood may purify, but cannot stain.” 


—Ep. Am. Law REv.] 


ANOTHER VOTE. 


StaTE UNIVERSITY OF Iowa, Law ge 
Iowa City, January 21, 1889. 


‘To the Editors of the American Law Review: 


Before reaching your note ‘‘To the Reader’ I had determined to write ex- 
pressing my enjoyment of your last number. Judge Caldwell’s article is forci- 
ble and extremely persuasive. The articles on the Swedish jury and the 
Jurisprudence of Louisiana are full of interest. 

I beg to be recorded in your votes as heartily indorsing the policy of giving 
articles of general interest relating to jurisprudence, rather than those which 
merely rehash current judicial decisions, without bringing out any line of rea- 
soning or reaching any conclusion. We are becoming satiated with the flood of 
“latest decisions’? on insignificant questions, until we are in danger of alto- 
gether losing our reasoning faculties. It seems to me that the number of read- 
ers to whom a rebearsal of the late cases on a minute question of law, severed 
from all connection with the body of the law, can have any interest, must be 
small. 


Yours very truly, 


E. McCrary. 


(ReMaRKS. — We thank our learned friend for his complimentary allusions to 
our last number, and for his well-meant and possibly sound advice. We find 
ourselves somewhat in the position of the man, the boy and the ass, in the an- 
cient fable. In our endeavors to please everybody we fear we shall please 
nobody and kill the ass besides. From the next preceding letter you will see 
that, by endeavoring to fill the role of an intelligent and independent critic, we 
have greatly displeased one valued contributor. However, the question sug- 
gested in your letter is an important one, at least to us; it is up for debate, and 
we should like to hear further expressions of opinion upon it.—Ep. Am. Law | 
Rev.) 
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FEDERAL DECISIONS.— Cases Argued and Determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WM. G. MYER. Vol. 27. Quantum Meruit— 
Swamp Lands. St. Louis, Mo.: The Gilbert Book Company. 1888. 

The principal topics covered by this volume are Receivers, Revenue, Sales, 
Set-off, States and Territories. This admirable work is now approaching com- 
pletion, and this particular volume is in no way behind the high standard which 
the work has from the first maintained. We cheerfully recommend the work to 
all practicing attorneys, especially those whose business lies in the Federal. 
courts. W.R.W. 


HUBBELL’s LEGAL DIRECTORY FOR LAWYERS AND BUSINESS MEN. 1888-1889,—The 

Hubbell Legal Directory Company. New York: 293 Broadway. 

This is the 19th volume of a publication which has been remarkable for the 
accuracy of its information and which has come to be almost indispensable to 
every lawyer and business man. The synopsis of the collection laws of each 
State, as well as of Canada, is prepared with exceeding care, and it has taken 
considerable pains in furnishing a list of reliable attorneys throughout the 
United States and Canada. It has stood the test of nineteen years and is better 
than ever. W.R. W. 


BEACH ON WILLS. —A Manual of the law of Wills, as determined by the leading courts of 
the United States. By CHARLES FISK BEACH, JR., of the New York Bar, —assisted 
by Epwiy A. Pratt, of the Louisville Bar. San Francisco: Bancroft-Whitney Co. 1888 
Mr. Beach is known to the profession as the author of works on Contributory 

Negligence and Receiversand as the editor of the Railway and Corporation Law 
Journal. He is also editor of the American Probate Reports. The pres- 
ent volume is one of the so-called ‘‘ Pony Series,’’ alias the ‘* mosquito fleet,” 
well known to the profession from the fact that the matter is printed in small 
so-called handy volumes. They belong to a class of law books that are useful, 
and recommend themselves to lawyers who are too poor to buy the standard 
treatises, and also to law students. Some of them are well written treatises 

and others were probably compiled from the foot-notes of standard treatises, . 

and digests. The book inour hands seems to be above the average of the works 

of this series. 


THE LAW OF LANDLORD AND TENANT. — By H. L. GEAR, of the San Francisco Bar. San 

Francisco: The Bancroft-Whitney Co. 1888. 

This is another of the ‘‘ mosquito fleet.”’ It differs very much from the work 
of Messrs. Beach and Pratt on Wills, in that it looks more like a digest of 
points than an orderly treatise. This is a kind of book which could be made 
from the United States Digest, without ever opening a book of reports. We 
do not say that it has been made in this way. dts chief usefulness is that it is 
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an index to the points decided in an immense number of cases, and that is no 
small merit in a law book. It probably cites five times as many cases as those 
cited in Beach on Wills, and its notes, in small type, which, according to the 
style of the Pony Series are thrown in between the sections, very often contain 
much textual matter, which, by reason of the smallness of the type used in the 
notes and the fact that the notes are not leaded, is very difficulttoread. To the 
lawyer that wants an index to the decisions on the law of landlord and tenant, 
where the points decided in a vast number of cases are presented in an orderly 
sequence, we would say this is the book he is looking for. 


JoxES ON CHATTEL MORTGAGE. —Third edition. Boston: H. O. Houghton & Co. 1888. 


Mr. Jones has presented to the profession a series of works on the kindred 
topics of mortgages of real property, chattel mortgage, pledges, and liens. 
These books are all highly satisfactory to the profession. By confining himself 
to the study of kindred topics and keeping his mind thus in one channel, he has 
been able to develop the principles of the law relating to each of these topics, 
in amore satisfactory manner than he would have done if he had divided his 
time among titles of the law which have little relation to each other. 

Mr. Jones states in his preface that the present edition of his work contains 
some sixty pages of new matter which were not contained in the previous edi- 
tion. Almost every section has received some addition in the text orin the 
notes, and the number of cases cited has been increased by about 800. In thisand 
the other kindred works written by this author much has been done toward the 
orderly development of the law upon the subject of property securities. The 
traveling ‘‘law book men”? tell the writer that Mr. Jones’ works are popular 
and very easy to sell. 


BacON ON BENEVOLENT SOCIETIES AND LIFE INSURANCE.—A Treatise on the law of 
Benefit Societies, and incidentally of Life Insurance. By FREDERICK M. Bacon, of the 
St. Louis Bar. St.Louis: The F. H. Thomas Law Beok Co. 1888. 
One could almost wish that the subject of life insurance had been omitted 
from the title of this work. It is to be confessed, however, the chief office 
of mutual benefit societies consists in insuring the lives of their own members. 
The work of these societies is a species of life insurance; and a thorough treatise 
upon the subject of mutual benefit societies must frequently touch upon the 
subject of life insurance as it has been developed in actions upon con- 
tracts of regular life insurance companies. This work seems to present a very 
thorough examination of the adjudications, now quite numerous, on the subject 
of the contracts of these benevolent organizations, because the rights therein 
test entirely in contract. They have to such an extent taken the place of regular 
life insurance, especially among the poorer classes, that a thorough treatise on 
this subject was very much needed. Although these companies have been or- 
ganized on the theory of mutual benefit, and although the members of these so- 
cieties call each other “ brother,’’ experience has developed in them a capacity 
for litigation quite as great as that which has characterized the regular life insur- 
ance companies. Perhaps greater; for very often their litigation is like church 
litigation; the basis of it is a factious quarrel among the members of the society. ' 

We like the manner in which Mr. Bacon has treated his subject. He has 
taken up the various topics in an orderly manner. He has developed in a 
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lawyer-like manner the various questions which have been the Subjects of 
litigation, stating what the courts have decided and developing the reasons 
which they have given for their decisions. His book is not characterized by an 
effort to expandit unduly by excessive quotations; but he has quoted sufficiently 
from many of the judicial decisions to indicate, in the language of the judges 
themselves, the grounds on which they have proceeded. We have no doubt that 


this work will be found satisfactory to the profession, and we confidently 
recommend it to their attention. 


A TREATISE ON THE Law OF TRIALS IN ACTIONS CIVIL AND CRIMINAL. By SEYMorR 
D. THomPson, LL. D. In two volumes. Chicago: T. H. Flood & Company. 1839, 
Vol. 1., pp. clxxii and 1105; Vol. II., pp. 1106 to 2370. 

An examination of these volumes will satisfy the most casual observer that 
in the administration of justice under our system of jurisprudence, there are 
still many pit-falls for the unwary practitioner and the unfortunate litigant, and 
many technical refinements, artificial rules and presumptions, which instead of 
being aids in reaching a just conclusion in a controversy before the court, 
necessarily involve the case with perplexities and uncertainties which it should 
be the highest aim of the law to avoid. Doubtless the utility of our jury sys. 
tem is often honestly questioned. The learned and able author of these 
volumes — himself an appellate judge of many years’ experience —has in his 
dedication made some reflections on the American jury. But, after all, may it 
not be that much of the blame attached to juries is more properly to be charged 
to the highly artificial system of trials and instructions still in use? May we 
not with equal propriety follow the view of Mr. Justice Miller, who after an ex- 
perience of twenty-five years on the bench puts himself on record as satisfied 
that a fair and reasonably intelligent jury, when properly and clearly instructed, 
is in the main as valuable for the decision of facts in a given case, as an equal 
number of judges would be?! Or of Judge Caldwell, who, in a recent number 
of this Review, criticises the habit of making the jury the scape-goat for the 
miscarriage of justice which so frequently takes place in the trial of causes, 
and points out that the blame should rest on the obvious defects in the rules 
for the government and instruction of the jury, and not to the jury itself? Be 
this as it may, every broad-minded lawyer must agree with the author of this 
work, that much remains to be accomplished to simplify and unify the lawin 
the concrete as well as in the abstract, especially with reference to its practical 
administration. 

Upon the first examination of these volumes it appeared that the scope of the 
work had unnecessarily been extended over too broad a field by including in its 
treatment the law relating to trials of criminal actions. A more careful ex- 
amination and consideration of the matter, however, made it evident that the 
learned author’s plan was well chosen, and that he had worked it out with 
clearness and conscientious accuracy. The instances relating to criminal trials 
which are given and commented on, help to illustrate and throw side-lights 
upon the subject under consideration, and thus a comprehensive and thorough 
treatment is achieved. 


1 The System of Trial by Jury, 21 Am. L. 2 The American Jury System, 22 Am L. 
Rev. 863. Rev. 853. 
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Taking a case to be at issue in a nisi-prius court, the author’s aim has been to 
follow, or rather conduct, it through every successive stage in the trial, to the 
final act of the court in settling and allowing the bill of exceptions in the case. 
These successive stages of the trial are treated with elaborate fullness, in a 
clear, concise, and often engaging style, in ten titles, which are subdivided 
into eighty-two chapters, and these again into 2439 sections. 

The most important, and the most thoroughly useful part of the work for the 
busy practitioner, are the titles. III. Opening the Case and Presenting the Evidence; 
IV. Argument of Counsel; V. Province of Court and Jury; Questions of Law and 
of Fact; and VI. Charging the Jury. In preparing these four titles, embracing 
1688 pages of the two volumes, the author has placed the profession under 
lasting obligations tohim. In them he has stated the general rules and princi- 
ples of administrative law; given ample illustrations of their application in 
almost every variety of action, and has accurately shown the limitations and 
exceptions engrafted thereon. Almost every proposition stated is supported 
by an abundant citation of authorities, — would there were less to cite! —and 
frequently in the notes, distinctions drawn by different courts are stated and 
compared, and differences reconciled, or if that is impossible, the true rule is 
sought to be deduced and stated. Running through the whole work there is an 
evident desire to state the law as it has been declared by the courts; but the 
author hus not hesitated to point out incongruities and defects, and to state 
the rule as deduced from a logical consideration of the subject. 

The subject of the examination and cross-examination of witnesses is ex- 
haustively treated in Title III, and it will be a matter of interest to the profes- 
sion to learn that the English rule, that a witness may be crossed-examined on 
the whole case, prevails in eight States;! while the American rule of strict 
cross-examination, early announced by the Supreme Court of the United States, 
prevails in nine states and territories.2 In New York it seems to have been 
ruled both ways. Is not this a matter on which a uniform system could easily 
be adopted; and is not the English rule, affording wider latitude for the elicita- 
tion of the truth, the better rule to adopt? Perhaps some of your readers in 


_ other jurisdictions will communicate to you on which side of the question their 


States range themselves. 

In title V, the learned author states the law of evidence and the rules of trial 
specially applicable toa great variety uf actions. It may be confidently asserted 
that but few questions can arise in the course of trial which will not be found 
fully considered and treated in this title of the work. This and the succeeding 
title contain many useful and instructive precedents of instructions, which will 
serve as a guide in the preparation of such as should be offered in many dif- 
ferent kinds of actions. This portion of the work alone will be found of great 
value to the profession. j 

It is entirely within the bounds of moderation to say that no more valuable 
or labor-saving treatise has been offered for many years; a treatise which will be 
found useful alike to the practitioner and the judge, and which must tend strong- 
ly towards assimilating and unifying the law of trials throughout the country. 
The chapters on special findings, contributed by W. W. Thornton, Esq., and 


1Viz.: In Alabama, Lowisiana, Massachu- 2 Viz.: In Arizona, California, Illinois, 
setts, Missouri, Ohio, South Carolina, Vermont Indiana, Iowa, Maryland, Nebraska, Nevada 
and Wisconsin. and Pennsylvania. 
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the chapters on motions for new trial, contributed by Eugene McQuillin, Esq,, 
are a satisfactory discussion of those topics, and compare favorably with the re. 
mainder of the work. 

One of the most thorough parts of the whole work, is the very full and care. 
fully prepared index, which may well be taken as a model. For practical use 
good and full index is as important in a law book as general accuracy and full. 
ness of treatment. 

It is an easy matter to find fault and point out lapses in the work of others, 
But the reviewer cannot claim that his work is well or conscientiously done, 
without pointing out those which have fallen under his observation. There are 
some indications of haste and lack of good proof reading which should have 
been avoided. Thus McCarthy v. Railway Co. is cited [§ 73, n. 6.] from 4 §. W, 
Rep. 518, although it has been over a year published in 92 Mo. 536; People », 
Beckwith [§ 83, n. 3] should have been cited from 108 N. Y. 67. 

In section 1454, the second sentenceis confused and ixcorrect. Speaking of 
what ds necessary that a judgment may have the effect of barring a subsequent 
action, and that it must appear, eitheron the face of the record or by extrinsic 
evidence, that the same issue was raised and determined in the former suit it is 
said: *‘If this appears from the record of the form [sic] suit, apart from extrin- 
sic evidence, then the question is a question of law, and it ought [sic] to be 
submitted toajury.’’ Section 2761,— (2) is followed by section 2767, (5), and 
the intervening sections 2762-3-4-5 and 6, are omitted, not at the end of a chap- 
ter, but in the middle of it. The purpose of this, especially in view of the fact 
that § 2762 is referred to in the index, is perplexing. 

But these minor defects do not detract from the value and thorough useful- 


ness of the work. The learned author has well earned and deserves the praise 

and thanks of the bar and the judiciary for the preparation of this admirable 

and practical treatise on one of the most useful branches of the law, never be- 

fore thoroughly examined or treated. J. K. 
St. Louis, February 18, 1889. 


ENDLICH ON STATUTES.—Commentaries on the Interpretation of Statutes. By G. A 
ENDLICH, Esq. Founded on the treatise of Sir PETER BENSON MAXWELL. late Chief 
Justice of the Straits Settlements. Jersey City: Frederick D. Linn & Co. 1888. 


This book originated in an attempt to do what a good many eastern pub- 
lishers are still doing —to reproduce an English treatise with American notes. 
The American editor soon found that the American adjudications on the sub- 
ject of Judge Maxwell’s treatise so far outnumbered the English adjudications 
cited by him, that, to reproduce his book with American notes would be an 
unsatisfactory performance. He therefore adopted a plan somewhat similar to’ 
Coke’s Commentaries upon Littleton’s Tenures. He took the text of Maxwell, 
transposed it to suit his arrangement and interlarded it with his own text, 
preserving the language of the original author as far as practicable, but changing 
gertain words, such as substituting “legislature ’’ for ‘* parliament,” ‘‘ govern- 

ment” or ‘state’ for “‘crown,” and putting his own text in brackets. The 
result is a very peculiar book, and one with which Sir Peter may not feel flat- 
tered. The work of the American author is about twice as great in extent as 
that of Sir Peter. Sir Peter’s text is hacked into inallsorts of ways, by the inter- 
larding of observations of the American author in brackets; it is added to by 
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s in brackets; its sections are frequently preceded or opened by such 
passages ; and altogether it is, from a literary standpoint, a somewhat curious 
mixture. If Sir Peter takes real pride in his performance; if he regards it as 
Byron regarded his great masterpiece, as “his soul’s child,’? — he will not 
enjoy seeing the child murdered and dissected in this way. 

But, laying out of view sentimental considerations, we feel bound to say 
that, reading these pages up and down, we have become impressed with the 
idea that, for practical purposes, the American lawyer will find this a very 
satisfactory book. The author has examined a great number of decisions. He 
bas handled his subject in a very intelligent manner. We feel a real regret 
that, instead of endeavoring to hitch his text upon the smaller text of Sir 
Peter, — making, to use an American vulgarism, the tail wag the dog, — he had 
not written an independent treatise upon the subject, making use of the 
authorities cited by Sir Peter by way of independent examination and treat- 
ment. As it is, however, there can be no doubt that this will prove a useful 
and satisfactory book to the working lawyer. It affords us pleasure to add 
that itis well printed and has what seems to be a very good index. 


re. 
ea 
rs, 
ne, 
are 
ive 
W. 

of 
nt 
sic 
; is 
in- 

be 
nd 
act 
ul- 
se | 
dle 


BOOKS RECEIVED. 


Hubbell’s Legal Directory, Year 1888-1889. New York. Hubbell Lega} 
Directory Co. 


Digest of Insurance Cases for the Year 1888. By John A. Finch, Indian. 
apolis, Ind. 1888. 


Thompson (S. D.) On Trials, including Instructions to Juries. 2 vols, 
Chicago, Illinois: T.H. Flood &Co. 1889. 


The Concurrent Jurisdiction of the-Federal and State Courts. By George 
C. Holt. New York: Baker, Voorhis & Co. 1888. 


Table of Cases and Index to the Notes in the 160 Volumes American 
Reports. San Francisco: Bancroft-Whitney Co. 1888. 


Federal Decisions. Cases argued and determined in the Supreme, Circuit 
and District Courts of the United States. Arranged by William G. Myer, 


Vol. 27. Quantum Meruit—Swamp Lands. St. Louis, Mo.: The Gilbert 
Book Company. 1888. 


Digest of Cases Reported in the American Decisions trom Vols. 61-100, by 


Albert J. Brunner. Vol. III. 1853-1869. San Francisco: Bancroft-Whitney 
Co. 1888. 


Blickensderfer (U.) Blackstone’s Elements of Law, Etc., with Analytical 


Charts, Tables and Legal Definitions. Chicago, Ill. 1889. Publisher, 
U. Blickensderfer. 


The Science of Jurisprudence, Chiefly Intended for Indian Students. By 
W. H. Ratigan, Barrister-at-Law, Doctor of Laws of the University of Géttingen 
and Vice-Chancellor of the University of Panjab. Lahore, India. 1888. 


The American State Reports. Containing the cases of general value and 
authority, subsequent to those contained in the “American Decisions” and the 
‘‘American Reports,’’ decided’in the courts of last resort of the several States. 


Vol. III. Selected, reported and annotated, by A.C. Freeman. San Francisco: 
Bancroft-Whitney Co. 1888. 


Reports of Cases Argued and Determined in the Court of Chancery in the 
State of New York. Complete Edition. Copiously Annotated by Embody- 
ing all Equity Jurisprudence, with Tables of Cases Reported and Cited. By 
Robert Desty. Book III. Containing Paige’s Chancery Reports. Vols. 8, 4,5 
and6. Rochester, New York: The Lawyers Co-Operative Publishing Co. 1888. 


136 
BOOKS RECEIVED 
decid 
the 
pam 
Alba 
‘Ame 
Amé 
Atla 
Can 
Can 
Cen 
Cer 
Chi 
Col 
Cri 
| 
| 
VIIM 


DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. ?! 


[The purpose of this department of the REVIEW is to advise the profession of the points . 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
pame, date and page of the journal where the case is reported.] 


NAME. ABBREVIATION. ADDRESS. PUBLISHED. PRICE. 


bany Law Journal. 
Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Common Pleas Reporter. 
Magazin 


Insurance 

Irish Law Times. 

Journal of Jurisprudence. 

Kentucky Law Reporter. 

Law Journal. 

Lancaster Law Review. 

Legal Adviser. 

Legal Intelligencer. 

Legal News. 

Luzerne Legal Register. 

Manitoba Law Reports. 

Maryland Law Record. 

New England Reporter. 

Northeastern Reporter. 

Northwestern Reporter. 

New Jersey Law Journal. 

Pittsburg Legal Journal. 

Pacific Reporter. 

Railway and Corporation Law 
Journal. 

Reporter. 

Southeastern Reporter. 

— Reporter. 


southwestern Reporter. 
supreme Court Reporter. 
Virginia Law Journal. 

Weekly Law Bulletin 
Western Reporter. 


Albany, N. Y. 

Cincinnati, O. 

Philadelphia, Pa. 

St. Paul, Minn. 

Toronto, Can. 

Toronto, Can. 

St. Lonis, Mo. 

Rochester, N. Y. 

Chicago, Ill 

Scranton, Pa. Weekly. 


Jersey City. Monthly. 
New York. Daily. 
St. Paul, Minn, 
New York. 
Dublin, Ireland. 
Edinburg, § 
Frankfort, Ky. 
London, Eng. 
Lancaster, Pa. 
Chicago, Ill. 
Philac Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Winnipeg, Man. 
Baltimore, Md. 
chester, N. Y. 
t. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


Beitw. & Corp.L.J. New York, N. Y. 


Boston, Mass. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 
Richmond, Va. 
Washington, D.C. 
Columbus & Cin., O. 
Rochester, N. Y. 


15 
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proceeding to revive decree abated by death of party. — Upon proceedings to 
revive a suit in equity, abated by the death of the complainant, for the purpose of exe- 
cuting a final decree which has been rendered in such suit, no objections can be taken 
which could have been urged when the original bill was pending, except want of juris- 
diction, apparent upon the record. An attack upon a judgment or decree in a proceed- 
ing to revive it is a collateral attack, and can only avail when there is a want of 
jurisdiction, either of the parties or of the subject-matter. — Sharon v. Terry, U.S. Cir. 


Ct. N. D. Cal., 36 Fed. Rep. 337. 


%—. —. Transfer of property of plaintiff does not abate suit pending, 
when. — The transfer of the property of the plaintiff in a suit to cancel a forged mar- 


1 Prepared by W. D. Thompson, Esq. 
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Atl. Rep. 
Can. L. J. tly. 
Can. L. T. % 
— J. 
ent. 
Ch. XN. 
Com. Pleas Rep. 
Cr. L. M 
Reporter. ag. 
a Daily Register. Daily Reg. 
Federal Reporter. 
Irish L. T. 
t Jour. of Jur. 
Ky. Law Rep. n’ly. 
L. J. 
Lan. L. Rev. 
Legal. Adv. 
Legal Int. 
nee 
uz. 
. Man. L Rep. 
Md. L. Rec. ’ 
N. Eng. Rep. 
N. East. Rep. 
N. W. Rep. 
N. J. L. 4 . 
Pittsb. L. J. 
Pac. Rep. 
Weekly. 
Weekly. 
5. E. Rep. Weekly. 
So. Rep. Weekly. 
5. W. Rep. Weekly. 
Sup. Ct. Rep. baer 
Va. L. J. Monthly. 
Wash. L. Rep. Weekly. F 
Week. L. B. Weekly. 
West. Rep. Weekly. 
ABATEMENT AND REVIVAL.—([Revival]—What objections allowed in a 
: 
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ABATEMENT AND REVIVAL — Continued. 
riage contract, while such suit is pending does not abate it, if the plaintiff retain a right 
during his life to claim the rents and profits thereof, and the purchasers or beneficiaries 
under such transfer are entitled to the benefit of the decree rendered in such suit can- 
celing the contract, to protect the property from claims made under or by virtue of it, = 
Ibid. 

ABUTTERS, see MUNICIPAL CORPORATIONS ; STREET RAILWAY COMPANIES, 

ACCIDENT INSURANCE, see INSURANCE. 


ACCOUNTING, see PARTNERSHIP. 


ACTION TO QUIET TITLE.—Form in law and equity. — Plaintiff instituted tts 
action in cyuity to quiet its title to certain real estate. Defendant answered, denying 
plaintiff ’s title, its incorporation, and pleading the statute of limitations. She after. 
wards filed her “supplemental and amended answer,” by which she denied plaintiff’s 
possession of the premises, and alleged that its action was barred by the statute of 
limitations, but alleging no fact which had occurred subsequent to the filing of her first 
answer. To this plaintiff filed reply, consisting of a general denial. Afterwards plaint- 
iff filed its supplemental petition, alleging thereby that at the commencement of the 
action the real estate in dispute was in plaintiff’s possession, but that since that time 
defendants had forcibly taken possession. The prayer was for a decree, as prayed for 
in the original petition, and for delivery of the possession of the premises. To this de- 
fendant answered, denying the allegations thereof generally. After the filing of this 
answer the cause was treated as an action at lawin ejectment. The first judgment was 
in favor of the defendant, but it was set aside on the demand of plaintiff, and anew 
trial ordered, which resulted in favor of plaintiff. From this judgment at law defend- 
ant appealed to the Supreme Court. Upon an examination of the whole case, the judg- 
ment of the district court was reversed, and the cause was remanded, with leave to the 
parties to replead, if they elect to do so, in order that a trial might be had upon its 
merits. — Lancaster County Bank v. Gregory, Sup. Ct. Neb., 39 N. W. Rep. 835. 


-ACTS OF CONGRESS, see CHINESE. 
ADMISSIONS, see CORPORATIONS. 


. ADVERSE POSSESSION.— What constitutes.—An adverse possession depends 


itself imports that there is a superior title in another, by whose permission, and in 
subordination to whose still continuing and subsisting title, the possession is held, such 


possession cannot be adverse to the owner of the legal title. — Flynn v. Lee, Sup. Ct. 
App. W. Va., 7S. E. Rep. 430. 


2—. —. [Mortgage— Deed Absolute.] — Where a vendor conveys land by deed, 
which, though absolute on its face, is in fact a mere trust or mortgage, and continues in 
possession after the conveyance, such possession will not be adverse to the ttle of the 
vendee. To make such possession adverse, and start the running of the statute of 


limitations, there must be a disclaimer or repudiation of the trust relation, and notice 
of that fact to the vendee. — Ibid. 


-ALIMONY.— [Divorce] — When chargeable against estate of deceased hus- 
band.—A consent decree for alimony provided for the payment of an annual sum to 


terly “‘ during the time aforesaid.” By a bond and trust deed, executed the same day, 
reciting the decree “which said obligor hath agreed and doth agree to perform,” the 
husband bound himself, his heirs, executors, and administrators. The deed recited 
that it was given to secure that bond, and contained a power of sale on default of “ the 


ance to be kept up as long as the alimony should be payable, the duty of keeping it up 
to be binding on the heirs of the husband, and the grantees and purchasers of the 
premises. Held, that the payment of the alimony did not terminate on the death of the 
husband, the plaintiff remaining sole and unmarried. — Storey v. Storey, Sup. Ct. I, 5 
' N. East. Rep. 329.— [Schofield & Craig, JJ., dissenting.] 


AMENDMENT, see EQUITY PLEADING ; JUDGMENT. 


upon the intention with which the possession was taken and held. Wherever the act’ 


the plaintiff “ for so long as she may be and remain sole and unmarried,” payable quar- - 


party of the first part, his heirs,” etc. Provision was made for insurance, said insur- _ 
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ANCIENT MONUMENTS, see EVIDENCE. 
ANCIENT WRITINGS, see EVIDENCE. 


ANIMALS.—[Vicious Animals—Contributory Negligence.]—The plaintiff and 
the defendant permitted their stock to run at large upon the uninclosed lands of others, 
and while the stock was so running at large the defendant’s mule, which was known by 
the defendant to be vicious, and inclined to kill young colts and calves, killed the 
plaintiff's mule colt. Held, that the plaintiff may recover from the defendant for the 
loss of her colt, although the colt, with the other stock, was technically trespassing upon 
the land of another person. — Hill v. Applegate, Sup. Ct. Kan., 19 Pac. Rep. 315. 


ANTE-NUPTIAL CONTRACT, see DOWER. 
APPEAL, see JUDGMENT. 
ANCE. — For trial gives court jurisdiction when. — By appearing in the 
county court, and, without questioning its jurisdiction on the ground of non-residence, 


entering on trial on the merits, a defendant gives that court complete jurisdiction of 
the action. — Reed v. Cates, Sup. Ct. Col., 19 Pac. Rep. 464. 


ARGUMENT OF COUNSEL. — [Counsel] — Power of trial court to limit time.— 
It is in the discretion of the trial court in a felony trial as in any other to put a proper 
limit to the time of counsel in their arguments to the jury; a discretion with which 
the appellate court will not interfere, unless the time was made so short as to manifestly 
prejudice the rights of the prisoner. — State v. Shores, Sup. Ct. App. W. Va.,7S. E. Rep. 
413. 

4.—. —. Improper remarks.—Counsel necessarily must be allowed considerable 
latitude in the argument of a case, and, unless the court in a felony trial permits coun- 
sel for the State to so far transgress the rule of propriety as clearly to prejudice the 
prisoner, the judgment will not be reversed because of improper remarks by counsel 
made to the jury. — Ibid. 


—. See CRIMINAL Law. 
ASSESSMENTS, see CONSTITUTIONAL Law. 
ATTESTATION CLAUSE, see WILLS. 
AUTREFOIS CONVICT, see CRIMINAL Law. 
BAILEE, see BAILMENT. 


BAILMENT.— [Negligence of Bailee— Evidence] — Burden of proof.—In an ac- 
tion on the case for negligence against the bailee of a horse for hire, the burden is on 
the plaintiff to prove negligence, and it is not shifted by merely showing that the horse 
was sound when delivered to the bailee, and when returned that it was injured in a 
way that does not ordinarily occur without negligence. — Malaney v. Taft, Sup. Ct. Vt., 
15 Atl. Rep. 326. 


21—. —. Instruction that gist of this action is negligence not erroneous. — 
The rule that prevails in an action of trover as to the liability of bailee, who violates 
the contract of bailment, does not apply in case for negligence; and in an action for 
immoderate driving and improper care of the plaintiff's horse, where his evidence tends 
to show that the defendant drove a greater distance than he engaged for, and that the 
horse was sound when taken by the defendant, but injured when returned, there is no 
error in charging that the gist of the action was negligence, and that there could be no 
recovery unless the jury found that the horse was injured by improper use, care, or 

driving. — Ibid. 


BANERUPTCY, see DowER. 
BANES AND BANKING, see Usvrr. 

BENEFITS, see MUNICIPAL CORPORATIONS. 

BONA FIDE PURCHASER, see NEGOTIABLE INSTRUMENTS; VENDOR AND VENDEB. 
BOUNDARIES, see EVIDENCE. 
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CHINESE EXCLUSION ACT, see CHINESE. 


CIRCUMSTANTIAL EVIDENCE, see CRIMINAL Law. 
CIVIL DEATH, see WILLS. 
CLAIRVOYANTS, see MALPRACTICE. 


COMPENSATION, see EMINENT DOMAIN. 
CONDONATION, see Law. 
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BURDEN OF PROOF, see EVIDENCE. 
CARRIERS OF PASSENGERS. — Care of railway company for in 


passenger. — Partial intoxication does not excuse want of ordinary care and prudence 


on the part of a passenger, and a railroad company need exercise no higher degree of 
care towards a person partially intoxicated than is required in case of persons not in- 
toxicated.— [Citing 1 Thomp. on Neg., sec. 306.) — Missouri Pac. Ry. Co. v. Evans, Sup. 
Ct. Tex., 9S. W. Rep. 825. 
CHAMPERTY AND MAINTENANCE. — Deed of land in adverse possession. — 
A conveyance of land in the actual adverse possession of a third person under claim of 
title, is champertous and void; and it is immaterial that the remote grantor of such 
champertous grantee is the immediate grantor of the person in possession, where the 
deeds do not purport to grant the land in to ther tive grantees, but, on 


the contrary, convey antagonistic interests. — Combs v. M:Quinn, Sup. Ct. Ky., 9 8. W. 
Rep. 495. 


CHARITABLE CORPORATIONS, see NEGLIGENCE. 
CHARTER POWERS, see MUNICIPAL CORPORATION. 


CHINESE. — [Statutes] — Chinese exclusion act construed. — The Chinese excln- 
sion act, approved October 1, 1888, took effect from its passage, and it applies to all 
Chinese laborers who had departed from the United States, and had not in fact returned 


and arrived in the United States before the passage of the act. — In re Chae Chan Ping, 
U. S. Cir. Ct. N. D. Cal., 35 Fed. Rep. 431. 


2—. —. [Chinese Exclusion Act — Constitutional Law—Ex Post Facto 

Law.]— The Chinese exclusion act of October 1, 1888, is a valid act. It is not uncon- 
stitutional as being a law divesting rights fully vested under the several treaties be- 
tweea the United States and China, and the prior restriction acts of 1882 and 1884, to- 
which it is supplemental, or as being an ex post facto law. — Ibid. 


[Contracts] — Certificates under act of 1882 not contracts. —Cer- 

_ tificates issued under the restriction acts of 1882 and 1884 are not contracts between 
the United States and the Chinese laborers, to whom they are respectively issued. 
They are issued as evidence to identify parties entitled to privileges provided for in our 
treaties with China, and acts passed to give them effect. — Ibid. 


4.—. —. [Treaties— Acts of Congress]— Stand on equal footing. — With re- 
spect to matters proper for congressional legislation, treaties and acts of Congress stand 


upon an equal footing as parts of the supreme law of the land, and a later inconsistent. 
provision in either repeals the earlier in the other. — Jbid. 


COMMON CARRIERS. — [Railway Companies — Leased Lines] — Liability for 
loss of goods by fire. — A railroad company cannot, by leasing its road, avoid liability 


to a shipper of freight for loss, caused by fire at a depot, where no authority for such — 


lease is conferred by statute. — International ¢ G. N. R. Co. v. Moody, Sup. Ct. Tex., 98, 
W. Rep. 465. 


2.—. ——. Exemption from liability.—The railroad company on whose road the 
loss occurred, when sued for damages, must allege and prove, in order to get the bene- 
fit of an exemption from liability in the bill of lading given by a different company and 


in a different State, that the exemption is allowed by the law of the State where the 
goods were shipped. — Ibid. 
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CT OF LAWS. — Cause of action arising in another State. — The Arkansas 
laws relating to actions for wrongful acts causing death provide that in the absence of 
an administration the widow may sue as sole heir, while in Texas she is the immediate 
beneficiary, and sues in her own right. In Arkansas damages recovered are distributed 
as personal assets of an intestate; in Texas they are divided among the persons named 
in the statute, in such proportion as the jury shall determine. Held that, the death 
having occurred in Arkansas, the widow cannot remove and dismiss an administration 
on deceased’s estate in that State, and sue in Texas on a cause of action arising under 
and to be determined by the laws of Arkansas, dissimilar to those of Texas; comity 
between States extending only to the enforcement of those rights which are similar. — 
St. Louis, I. M. g S. Ry. Co. vy. McCormick, Sup. Ct. Tex., 9S. W. Rep. 540. 


OONSIDERATION, see ConTRACTS. 


CONSTITUTIONAL LAW.—[Eminent Domain—Due Process of Law] — Ap- 
propriations of land by acity without compensation to owners unconstitu- 
tional. — Appropriation of land by a city fora public street under an ordinance, though 
authorized by a State statute, requiring the remaining land of the owners to be assessed 
by the front foot for the entire costs and expenses incident to and resulting from the 
appropriation, together with all the expenses of laying off and opening the street, with- 
out requiring compensation to be first made to the owners for the land so taken, is in 
violation of the requirement of Const. U. 8. 14th amend., that no State shall “ deprive 
any person of life, liberty, or property, without due process of law.” — Scott v. City of 
Toledo, U. 8. Cir. Ct. N. D. Ohio, 36 Fed. Rep. 335. 


—. —. [Municipal Corporations —Assessments— Notice. ]—Inlevying special 
assessments upon property for the purpose of opening and improving a street, it is an 
essential element of “ due process of law” that notice or an opportunity to be heard be 
given to the owner of the land so assessed, especially where the statutes of a State (Rev. 
St. Ohio, sec. 2283) require that, “‘so far as practicable, regard must be had, in making 
special assessments, to the probable benefits to the property assessed,” and where the 
assessment so levied may, under the laws of the State, be collected by distress without 
notice to the owner. — Ibid. 


3—. [Interstate Commerce— Drummer’s Tax.] — Act Tex. May 4, 1882, imposing a 
license tax on drummers and others selling goods by sample or otherwise, or soliciting 
trade, is a regulation of commerce, and unconstitutional as applied to citizens of other 
States.— [Following Robbins v. Taxing Dist., 7 Sup. Ct. Rep. 592; Leloup v. Port of 
Mobile, 8 Sup. Ct. Rep. 1380.] — Asher v. State, Sup. Ct. U. S., 9 Sup. Ct. Rep. 1. 


4.—. [Police Power—Engineers]— Acts regulating employment of men on 
railroads not void.—Act Ala. June 1, 1887, providing that engineers and other rail- 
road employes shall be examined by a medical board, to determine whether or not they 
are “ color-blind,”’ imposing the expense thereof on the company employing them, and 
making their employment penal unless they have certificates of fitness, is not repugnant 
to the power vested in Congress to regulate commerce, as applied to a railway company 
having its lines, on which the engineer runs, in different States. — [Following Smith v. 
Alabama, 8 sup. Ct. Rep. 564.] — Nashville, C. § St. L. Ry. Co. v. State of Alabama, U. 8. 
Sup. Ct., 9 Sup. Ct. Rep. 28. 


5.—. [Due Process of Law.]— Nor does the provision therein, requiring the company 
to pay the examination fees, deprive the company of property without due process of 
law, in violation of Const. U. S. 14th amend. — Ibid. 


—. See CHINESE; CORPORATIONS; STATUTES. 


CONTEMPT. — [Punishment — Remission.] — Defendant and his wife were present in 
court, of which he was an attorney, during the reading of an opinion in a cause to which 
they were parties; and the latter, rising, addressed the presiding justice, and charged 
him with having been bribed to render the decision. She refusing to be silent, the 
officer, under order of the court, attempted to remove her, when defendant struck him 
& severe blow. Both she and defendant resisted, using profane, opprobrious, and 
threatening language towards court, officers, and those assisting, and were only over- 
«ome by force. Defendant attempted to draw a bowie-knife immediately after striking 
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CONTEMPT — Continued. 


the marshal, and as he was going out of the court-room succeeded in drawing it, and in 
the corridor adjoining brandished it, with threats, until it was forcibly taken from 
him. His wife also had a loaded pistol in her satchel, He was sentenced to six month’s 
imprisonment for contempt, and, after a few days, presented a petition for release, 
which stated that he did not intend to say or do anything disrespectful to the court or 
any of its judges, and attempted a justification, but misstated the facts, as known to the 
court and set forth in the affidavits of others present, and expressed no regret for his 
acts. Held, that the sentence should not be remitted ; that the forcible resistance to an 
oflicer of the United States in the execution of the lawful orders of their courts was an 
indignity and insult to the power and authority of the government, which were not 
extenuated by any averment that no disrespect was intended to the courts making the 
orders. — In re Terry, U. 8. Cir. Ct. D. Cal., 36 Fed. Rep. 439. 


CONTRACTS. — [Corporations — Consideration.]— Where one stockholder in a cor- 

poration on the verge of financial embarrassment sends his certificate to another stock- 
holder with directions to sell it promptly, and the latter, receiving the certificate after 
the company has become hopelessly bankrupt, does not sell but replies that whether 
the stock is sold or not he will see that the former is made whole, the promise is with- 


out consideration and void. — Martin’s Estate, Orph. Ct. Phila. Co. Pa., 4 Railw. & Corp. 
L, J. 449. 


2.—. —. [Moral Obligation.]—A moral obligation arising from the promisor’s 
having, within six weeks before the suspension and with a full knowledge of the com- 


pany’s condition, led the promisee by his recommendation to purchase the stock is not 
a sufficient consideration for such a promise. — Ibid. 


3. —. Payment for materials furnished up to date of rescission. — Under a con- 

tract by a subcontractor with a railroad contractor, which provided that, in the event 
of cancellation, the subcontractor should be paid for“ labor done and materials furn- 
ished up to the date of the cancellation,” the subcontractor may recover the contract 
price for materials procured or prepared to be furnished, although not delivered and 
received at that time,the materials being so cut and prepared as to be useful for the 


purpose only for which they were intended, and therefore not marketable. — Dickinson 
v. Gray, Ct. App. Ky., 98. W. Rep. 281. 


——. See CHINESE; CORPORATIONS. 


CONTRIBUTORY NEGLIGENCE.— [Negligence] —What constitutes — When 

plaintiff cannot recover.— An employe is guilty of contributory negligence whick 
will defeat his right to recover for injuries received in the course of his employment, 
where such injuries substantially resulted from dangers so obvious and threatening 
that a reasonable, prudent man, under similar circumstances, would have avoided them 
if in his power to do so. But in determining whether an employe has recklessly ex- 
posed himself to peril, or failed to exercise the care for his personal safety that might 
reasonably be expected, regard must always be had to the exigencies of his position, 


indeed, to all the circumstances of the particular occasion.— Kane v. Northern Cent. 
Ry. Cv., Sup. Ct. U. 8., 26 Wash. L. Rep. 715. 


—. See HIGHWAYS; NEGLIGENCE. 
CONVERSATION, see EVIDENCE. 
CON VERSION, see MEASURE OF DAMAGES, 


COPYRIGHT. —Construction of “ exclusive right to sell book,’’ etc. — The grant 

of an “exclusive right to take orders for and sell”’ a book within a certain territory 
will not be construed as a covenant that no other person shall sell the book in competi- 
tion with the grantee, but only as a covenant that this shall not be done with the con- 


sent or connivance of the grantor. — Webster v. Ellsworth, U. 8. Cir. Ct. E. D. Mich., 3% 
Fed. Rep. 327. 


CORPORATIONS. — [Contracts — Public Policy — Ultra Vires— Restraint of 


Trade]—Contract between rival steamship companies whereby one shall 
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CORPORATIONS Continued. 
stop running not void.—An agreement by a steamship company to pay 4 certain 
sum monthly to the owner of a competing line in consideration of his discontinuing 
running his vessels over that route, and agrecing not to sell or charter his vessels for 
use on it, nor to be in any way interested in steamships running over it, is not ultra 
vires as a contract in restraint of trade. — Leslie v. Lorillard, Ct. App. N. Y., 18 N. East. 
Rep. 363. 


3—. — [Fraud.]—The complaint alleged that one of the defendants, for the pur- 
pose of extorting money, threatened to have the company of which he was presi- 
dent run steamships in opposition to the Old Dominion Company, and thereby induced 
the latter to agree to make him monthly payments in consideration of an agreement to 
withdraw the opposition; that the Old Dominion Company had been succeeded by a 
new company, of which plaintiff was a stockholder, and that this company had made a 
new contract modifying the former one; that plaintiff has requested the directors of his 
company to pay no more money under it and to bring an action for its cancellation, 
which they have refused todo. Held that,as the complaint does not allege any fraud to 
which the officers of the Old Dominion Company were parties, nor any deception or 
collusion as to the second contract, it does not show any right in plaintiff to sue for 
cancellation. — Ibid. 


3.—. [Eminent Domain]—Not error to ask witness on cross-examination. 
what he paid for property subject to condemnation. —In proceedings to con- 
demn property for the use of a railway, where the owner had stated the date of his pur- 
chase and the improvements then existing in its vicinity, and those which had been 
made since, with other considerations affecting its value, a ruling requiring him to state 
on cross-examination what he paid for the tract of land is not liable to serious objec- 
tion. — Brown v. Calumet River Ry. Co., Sup. Ct. Lil., 15 West. Rep. 956. 


4—. —. Calling attention of witness to admission sufficient foundation for 
other evidence. — Where the attention of a witness has been called to the substance 
of an alleged admission in a conversation with a third party, the foundation is suf- 
ficiently laid to authorize the introduction in evidence of such admission. — Jbid. 


i—. —. [Admissions]— When prejudicial are good evidence against party 
making.— It is always competent to prove an admission of a party in interest, to his 
prejudice, where it relates to a matter material to an issue being tried; and it is not 


necessary that the party should have been previously examined in regard to the ad- 
mission. — Ibid. 


£—. —. [Present Cash Value.] —In legal contemplation the present market value 
of property is its present cash value in the market, unless something is said otherwise 
showing that a valuation as atime sale is intended. — Ibid. 


i—. —. Instructions to jury.—In a proceeding to condemn property for a rail- 
way, an instruction is proper that, in fixing the value, the jury are not to consider the 
price at which the property would sell for under special or extraordinary circumstances, 
but its fair cash market value, if sold in the market under ordinary circumstances for 


cash, and not on time,and assuming that the owners are willing to sell and the purchaser 
is willing to buy. — Jbid. 


&—. —. [Quo warranto.]—The question whether that which is a corporation 
de facto is also one de jure can be determined only on quo warranto; and the county 


court is vested with no such jurisdiction in proceedings to condemn a right of way. — 
Ibid. 


%—. —. In proceedings to condemn right of way no proof required that 
company was organized according to law. — Where a cross-petition in a proceed- 
ing to condemn a right of way alleges that the petitioner has located its right of way 
over and across the premises, and is seeking by the condemnation proceedings to take 


the land, no proof is necessary by the petitioner that it had located and laid out its line 
of road within the meaning of the law. — Ibid. 


0. —. —. Practice in condemnation proceedings. — In a proceeding to condemn 
a right of way, an objection that no evidence is offered to show that the petitioner had 
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CORPORATIONS — Continued. 
located and laid out its line of road within the meaning of the law should have been 


addressed to the court by the cross-petitioner before his evidence was given to the 


jury, that the court might have required satisfactory proof in that regard. After judg. 
ment it comes too late. — Jbid. 


.——. [Private Corporations—Eminent Domain — Constitutional Law.]—By 
legislative act certain persons named were appointed trustees to erect and keep in 
repair a fence around a tract of land, from which a recent flood had swept the fencing, 
The trustees were authorized to levy a head and property tax on the property owners 
within the boundary, and penalties were provided for injuries to the fencing, and for 
allowing cattle to run at large within it. Defendant, as an accommodation merely, 
allowed the trustees to inclose a few acres of his land, on the understanding that the 

fence was to be removed on notice. Subsequently an amended act was obtained, in. 

corporating the plaintiff company, and extending the boundaries of the tract so as to 
embrace defendant’s land. Held, in an action against defendant for removing the 
fence, that the corporation was a private one, and that, defendant not having consented 
to the act, it was inoperative and void as to him, as depriving him of his property with- 


out compensation.— Hancock Fence g Stock Law Co. v. Adams, Ct. App. Ky., 98. W. 
Rep. 46. 2 


2. —. [Equity]—Standing in equity. — Where a corporation, by its own act, will- 
fully frustrates the public benefit which it was created to confer, it is entitled to no 


equitable consideration. — Appeal of Scranton Electric Light and Heat Co., Sup. Ct. Pa., 
13 Cent. Rep. 483. 


13.—. —. [Electric Light Companies] — No power in equity to suppresscom- 
petition arising from neglect of charter duty.—A corporation has no standing 
in equity to suppress, for its benefit, a competition that has arisen from its neglect of a 
charter duty. An electric light company which permits itself to be controlled by a gas 
company, to the detriment of the public in the matter of electric lights, has no standing 
in equity to enjoin another electric light company from operating in its territory. — Ibid. 


14. —. —. [Railway Companies] — Not responsible forcrimes of agents while 

in hands of receiver.— Where a corporation is in the hands of a receiver, who has 
full possession of its property, and entire charge of its affairs, the corporation cannot 
be prosecuted for crimes or misdemeanors committed by the agents or servants 
of the receiver, as the corporation can do no act or commit no offense while the re- 


ceiver is in full control. — State v. Wabash Ry. Co., Sup. Ct. Ind., 4 Railw. & Corp. L. J. 
417. 


. —. [Railway Companies — Stockholders — Liability to creditors — Gam- 
bling Contracts.]— Defendant H., being the owner of a railroad, organized a com- 
pany to whose stock he was the only actual subscriber, some shares being issued to 
others at his instance, and sold his road to the company at a price about fifteen times 
its value, taking in payment the stock and bonds of the company. To pay a debt he 
owed complainants, H. sold them a portion of the bonds, amounting to about three 
times the value of the road, upon which bonds judgment was rendered against the 
company. Complainants had refused to receive the road itself, or the capital stock, in 
payment of their debt, and the sole object of the organization of the company was to ~ 
make use of the road in the payment of the debt; but whether complainants knew that 
fact was doubtful. Held, that the stockholders were liable, respectively, for the pay- 
ment of said judgment, to the amount of their subscriptions, in spite of a provision in 
bonds that no stockholder should be individually liable therefor. Evidence that an 
alleged indebtedness was a balance resulting from dealings on the board of trade in 
margins on wheat is not sufficient to prove the transaction a gambling one. — Preston Vv. 
Cincinnati, C. ¢ H. V. Ry. Co., U. 8. Cir. Ct. 8. D. Ohio, 4 Railw. & Corp. L. J. 436. 


16.——. [Stock Exchange —Shares] — Stock exchange not bound to enroll name 
of purchaser on books. — Upon acontract of the Stock Exchange for the sale of shares 
in a company, there is no implied condition that the purchaser’s name shall be entered 
by the directors in the register of shareholders. The vendor has fulfilled his contract 
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second, where the cases are upon contracts or obligations, which from their nature are 
merged in the judgment rendered, the subject upon which the first suit is founded hav- 
ing thus ceased to exist. — Zbid. 


COURTS OF EQUITY, see Equity. - 
CREDITORS BILL, see RECEIVER. 
CRIMINAL EVIDENCE, see CRIMINAL PROCEDURE. 


CRIMINAL LAW.—|Autrefois Convict— Former Jeopardy] — Reversal of 
former judgment no bar to prosecution.— A judgment of conviction upon an infor- 
mation for an attempt to commit burglary, which was afterwards, upon appeal by de- 
fendant, reversed, and a new trial awarded, will not bar further prosecution thereon, 
although defendant in his appeal therefrom did not ask a new trial, but only a reversal 
and his discharge from imprisonment. McFarland, J., dissenting. — People v. Travers, 
Sup. Ct. Cal., 19 Pac. Rep. 268. 


‘2—. Trial by justice of the peace.— The fact that one has been once arrested and 
examined before a magistrate and discharged is not a bar to a second arrest and ex- 
amination on the same charge, as a person has not been once in jeopardy till put upon 
trial, in a court of competent jurisdiction, on indictment or information sufficient in 
form and substance to sustain a conviction, and a jury has been charged with his de- 
liverance. — In re Fenton, Sup. Ct. Cal., 19 Pac. Rep. 267. 


3.—. Homicide. — While defendants were acting in a noisy and disorderly manner, the 
town marshal attempted to arrest one of them, whereupon defendants attacked and 
knocked him down. The marshal then fired his pistol, and killed a bystander. Held, 
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CORPORATIONS — Continued. 
een when he has executed the transfer and handed over the share certificates. — London 
the Founders Assn. v. Clark, Ct. App. Q. B. Div., 4 Railw. & Corp. L. J. 440. 
ig 11. —. [Stockholders] — Right to inspect corporate books.— Although Rev. St- 
Wis. 1878, sec. 1757, is found under the heading “ Capital Stock,” the provision of that 
-By section that the books of every corporation containing the stock subscriptions and 
D in accounts shall at all reasonable times be subject to the inspection of the stockholders 
ing. is not limited to the books containing the stock accounts, but extends to those contain- 
ers ing the general accounts. On a motion to quash a writ of mandamus to permit an 
for inspection of the books of a corporation, directed to the person shown to be in posses- 
ely, sion and control of them, the question whether or not the corporation should be made 
the a party to the proceeding cannot be considered. — Bergenthal v. Berganthal, Sup. Ct. 
in- Wis., 4 Railw. & Corp. L. J. 434. 
3 to —. See CONTRACTS; NEGLIGENCE; RECEIVERS; RELIGIOUS SOCIETIES. 
“4 COUNSEL, see ARGUMENT OF COUNSEL; MISCONDUCT OF COUNSEL. 
th. COUNTIES, see STATE LEGISLATURES. 
Ww. COURTS.— [Federal Courts— Jurisdiction] —Where jurisdiction has attached 
in United States court, no action of defendant in State court can avoid. — 
Where the jurisdiction of the Circuit Court of the United States has attached in a suit 
ll. brought by a citizen of a State other than that in which the court is held, the right of 
no the plaintiff to prosecute his suit in such court to a final determination there cannot be 
Ae, arrested, defeated, or impaired by any subsequent action or proceeding of the defendant 
respecting the same subject-matter in a State court. — Sharon v. Terry, U. 8. Cir. Ct. N. 
* D. Cal., 36 Fed. Rep. 337. 
1g 2—. —. Where conflict of jurisdiction arises — Rule stated. — Where different 
a courts may entertain jurisdiction of the same subject, the court which first obtains 
as jurisdiction will, with some well-recognized exceptions, fetain it to the end of the con- 
ig troversy, either to the entire exclusion of the other, or to the exclusion so far as to 
i, render the latter’s decision subordinate to that of the court first obtaining jurisdict'™™. 
and it is immaterial which court renders the first judgment or decree. — bid. 
3—. —. Exceptions to rule of priority of jurisdiction. — The exceptions to the 
t tule that priority of jurisdiction controls priority of decisions are— First, where the 
“ same plaintiff has asked, in different suits, a determination of the same matter; and, 


CRIMINAL LAW — Continued. 


8,—. ——. Competency.— Both of defendants had black hair. Witnesses were shown 
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that defendants were not guilty of the homicide. — Butler v. People, Sup. Ct. IL, 15 N. 
East. Rep. 338. 


4.—. [Rape—Condonation.] —The injured person cannot condone the crime of rape 
by forgiving defendant. —Com. v. Slattery, Sup. Jud. Ct. Mass., 18 N. East. Rep. 399, 


5.——. [Venue —Trial] —Offenses committed on railroad car passing through 

State triable in any county through which car has passed.— Under Const. lll, 
art. 2, sec. 9, providing that for a trial in criminal prosecutions by a jury of the county 
or district in which the offense is alleged to have been committed, the legislature may 
determine what offenses are to be deemed local and what transitory; and hence Crim, 
Code, sec. 11, providing that where any offense is committed in a railroad car passing 
through the State, and it cannot readily be determined in what county the offense was 
committed, it may be charged to have been committed, and the defendant tried, in any 
of the counties through or along which such railroad passes, is valid. [Scholfield, J.,. 
dissenting.) — Watt v. People, Sup. Ct. Ill., 15 N. East. Rep. 340, 


6.—. —. [Evidence—Circumstantial Evidence—Murder] —Sufficiency tocon- 
vict. — Deceased, an express messenger on a railroad car (No. 18), was murdered some- 
where between Joliet and Morris. Defendant W. was acting as baggage-man on car 
No. 34, and defendant 8S. as rear brakeman. The two cars were next to the engine. Be- 
fore the train started defendants were seen together in the baggage car in conversation, 
The doors of the cars could be opened from the inside by turning a knob, but from the 
outside only by akey. W. stated that while making out his report he heard a step be- 
hind him, and saw a man pointing a revolver at his head, who commanded him not to 
move; that he then heard the breaking of glass in the transom in the roof of the car, 
and saw a man’s hand, holding a revolver, pointed down through it; that he sat stilk 
until the train reached Morris, when he discovered that both the robbers had disap- 
peared, whereupon he gave the alarm; that he did not hear the man come in or go out, 
The safe in the express car was found to be opened by means of a key taken from the 
deceased; and robbed of $21,000. In the closet of the passenger car, where 8, was prin- 
* cipally employed, was found a piece of one of the cancelled vouchers which were in the 
safe at the time. The defendants had no means except their wages, but soon after the 
robbery they changed their style of living, and indulged in many extravagances eut of 
keeping with their visible means. To explain this they claimed to have received iarge 
sume of money from their relatives. 8S. wasshown to have paid out a considerable num- 
ber of $50 and $100 bills, which were proved to be the identical bills stolen from the ex- 
press company. It was proved that W. had — 8. to be careful how he spent his 
money, as people were beginning to susp them. Held, that the evidence, though 


entirely circumstantial, was sufficient to support a verdict finding both defendants 
guilty of the murder. — Jbdid. 


7—. —. [Declarations — Hearsay.]—A witness testified as to two conversations 


with defendant W.., in the first of which W. detailed his version of the robbery; in the 
second, witness referred to the first conversation, and stated to W. that he did not 
believe he (W.) had told all he knew about the transaction, and also stated that the 
witness had talked with many railroad men, who agreed that it would have been im- 
possible for a person to open the door of the baggage car while the train was in rapid 


motion without W.’s attention being instantly attracted by the increased sound. That — 


W. answered, “ Well, I can’t help it; it is true.” Held, admissible, as declarations made 


to W., not as evidence in themselves, but to show what reply W. should have made.— 
Ibid. 


some hair found in deceased’s hands after his death, and also a lock of hair cut from 
his head, and were permitted to testify that the two specimens of hair exactly resem- 
bled each other. The hair found in deceased’s hands was light brown, and there was 
no pretense that it came from the head of either of the defendants. Held that, while 
the evid was i petent, it could not have prejudiced defendants. — Ibid. 


9.—. —~. [Reasonable Doubt] —Instructions to jury. — The court instructed the 


jury that the doubt, to authorize a verdict of not guilty, must be a reasonable one; that 
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CRIMINAL LAW -— Continued. 
a doubt produced merely by undue sensibility, in view of the consequences of the ver- 
dict, is not a reasonable doubt; and jurors are not to create materials of doubt by 
resorting to trivial suppositions and remote conjectures as to possible states of facts, 
differing from that established by the evidence, and are not at liberty to disbelieve as 
jurors if they believe as men. The oath imposes no obligation to doubt, where no doubt 
would exist if no oath had been administered. Held, correct. Following Spies v. 
People, 12 N. E. Rep. 865. — Ibid. 


10.—. —. [Argument of Counsel] — Reflections on failure of accused to tes- 
tify in his own behalf.—Counsel for, the State said to the jury that “ mistrials on 
circumstantial evidence occurred almost entirely in the dark ages, when prisoners were 
not allowed counsel in open court; when prisoners could not testify on their own 
behalf.” Held, that this reference to the right of prisoners to testify was not in violation 
of 1 Starr & C. St. 486, providing that a defendant’s “ neglect to testify shall not create 
any presumption against him, nor shall the court permit any reference or comment to 
be made to or upon such neglect.” Especially in view of the fact that defendants’ 
counsel had previously stated to the jury that one of them had testified. — Ibid. 


—. See INDICTMENT. 


CRIMINAL PROCEDURE. — [(Indictment— Manslaughter.]—An indictment for 
manslaughter, by committing an abortion resulting in death, is not defective in failing 
to aver that the deceased was “ quick” with child. — People v. Commonwealth, Ct. App. 
Ky., 95S. W. Rep. 509. 


2—. —. [Evidence — Criminal Evidence—Dying Declarations.]}—The de- 
ceased, on the third day after the injury, detailed all the circumstances to her physician. 
She told the lady of the house, before she made the statement to her physician, that she 
knew she would die. On the fourth day after the injury she said to her nurse that she 
knew she was going to die, and had so known from the time of the injury, and made to 
her the same statement, in substance, as to the injury. On the day preceding her 
death, the sixth succeeding the injury, and after she had been informed that she must 
die, the physician wrote out the substance of her previous statements, and on its being 
read to her, she said it was correct. Held, that all the statements were admissible in 
evidence as dying declarations. — Ibid. 


CUSTODY OF CHILDREN. -— [Divorce.]— When a decree is given dissolving a mar- 
riage the care and custody of the minor children should be given to the party not in 
fault, unless there is evidence showing that it would be manifestly improper to do so, 


and a special finding of fact made by the court to that effect. — Lambert vy. Lambert, Sup. 
Ct. Ore., 19 Pac. Rep. 59. 


2—. —. Interest of child paramount to all other influences. —In providing 
for the future care and custody of the minor children in such a case, the principal mat- 
ter for consideration is what will be to their best interest and welfare, which should be 
paramount to every other motive or influence. — J bid. 


DEATH, see WILLS. 
DECEASED PERSONS, see EVIDENCE. 
DECLARATIONS, see CRIMINAL Law; EVIDENCE. 


DEDICATION. — [Public Streets] —What constitutes acceptance. —The convey- 
ance of a tract of land within the corporate limits of a town, by deed describing the 
tract as bounded by the lines of certain designated streets, if projected, and as being 
the N. W. 3 of a certain designated block, as Jaid down on the official map of said town, 
together with five years’ use of the projected streets by the public, constitutes a com- 
plete dedication of such streets to public use, without a formal acceptance by the town.— 
[See note by the learned editor of the Pacific Reporter.] — City of Eureka v. Croghan, 
Sup. Ct. Cal., 19 Pac. Rep. 485. 


DEED. — | Fee-Simple — Habendum Clauses.]— A man of some seventy years of age, 
who owned a large estate, and was in poor health, gave one of his sonsa deed by which, 
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DEED — Continued. 

in consideration of love and affection, promises made by the father, improvements on 
the land by the son, and services by the son to the father, he released and quit-claimed 
to the son “and to his heirs, for the use, benefit and support of himself and his family, 
and the proper education of his children,” habendum for life, and after his death to his 
children in fee-simple, for the uses therein set forth, with a covenant by the grantee to 
keep and use the property in the manner and for the purposes for which it is conveyed, 
and to make no conveyance during the life-time of any of his children or of his broth- 
ers or sisters. The father knew that the son was married, but had nochildren. At the 
same time similar deeds of other property were made and delivered to each of the other 
children, and to six of the grandchildren of the grantor; one other son being also child- 
less. The grantee in each deed joined in executing it. Held, that the deed, by its 
granting clause, and in the intent of the grantor, conveyed a fee, and the habendum 
should be rejected for repugnancy. — Smith v. Smith, Sup. Ct. Mich., 38 Alb. L. J. 434. 


DEED ABSOLUTE, see ADVERSE POSSESSION. 
DEPOSITION, see LETTERS ROGATORY. 
DIVORCE, see ALIMONY; CUSTODY OF CHILDREN. 
DOCUMENTARY EVIDENCE, see EVIDENCE. 


DOWER. — [Bankruptcy — Release.] — Where a wife joined with her husband and re- 
leased her dower, in a deed of his land to an assignee for the benefit of creditors, under 
the Ohio statutes, and afterwards within six months the husband was adjudicated a 
bankrupt, and upon application of the assignee in bankruptcy, the assignee for the 
benefit of creditors was ordered by the court in bankruptcy to convey said land to the 
assignee in bankruptcy, the wife not being a party to such application and order, 


she was not barred of her dower in said land. — Dubois v. Ebersole, Com. Pleas, Ohio, 0 
Week. L. B. 401. 


[Ante-nuptial Contract — Fraud] How barred.—Shortly before the per- 
formance of the marriage ceremony between plaintiff and deceased she signed an in- 
strument releasing all interest in the property of deceased, which was worth $75,000, in 
consideration of the payment to her of $30 per month after his death. She could not 
read or write, and there was no evidence that she knew the contents of the instrument, 
but there was evidence that it was represented to be a precaution against undue ad- 
vantage by the children of deceased; and also that she had refused to sign a similar 


paper two days before. Held, that it was no bar to dower. — Appeal of Shea, Sup. Ct. 
Pa., 15 Atl. Rep. 629. 


3.—. —. Burden of proof.—An allegation in a bill for dower that before marriage 
plaintiff signed a paper which she believes was an agreement for the payment of a 
monthly sum from decedent's estate, and which she would not have signed knowing its 
contents, is surplusage, and, the paper being set out in full in the answer as a release of 
dower, the burden of proof is on defendants. — Ibid. 


4.—. —. Conveyances by deceased to children no bar. — As conveyances by de- 
ceased to his children subsequent to the marriage cannot bar dower, it is immaterial 
whether they were voluntary or not. — bid. 


5.—. —. [Equity — Practice] — Refusal to open case for other evidence 
known at time of hearing not error.—The refusal to open the case after evidence 
closed, argument heard, and report made, in order that defendants may introduce tes- 
timony in their possession and knowledge at the time of the hearing, the importance of 
which they then knew, will not be disturbed. — Jbid. 


DRUMMERS TAX, see CONSTITUTIONAL Law. 
DUE PROCESS OF LAW, see CONSTITUTIONAL LAW; MUNICIPAL CORPORATIONS. 
DYING DECLARATIONS, see CRIMINAL PROCEDURE. 


DIGEST OF RECENT CASES. 


ELECTION, see INDICTMENT. 
ELECTRIC LIGHT COMPANTES, see CoRPORATIONS. 


DOMAIN. —[Compensation]— Time for valuation. —A railroad com- 
pany entered upon the land of another and constructed a railroad, by consent, and upon 
an agreement whereby certain condiuions were subsequently to be performed by the 
company. Both parties treated the taking of the land as a permanent appropriation 
for a right of way, and about four years later the land-owner, claiming that the railroad 
company had not performed the conditions of the contract, instituted condemnation 
proceedings to obtain compensation for the land taken. Held, that the compensation, 
if any is due, must be ascertained and assessed as of the time when the company first 
took possession of the land and occupied it as a right of way, rather than of the period 
of the condemnation proceedings. — [The court, speaking through Johnston, J., said: 
“The general current of authorities is that in all such cases compensation should be 
ascertained and assessed as of the time when the property was taken. There is some 
diversity of opinion as to what constitutes a taking where the right of way is acquired 
by proceedings in advance of actual occupancy; but where, as in this case, the posses- 
sion is taken by consent of the owner, followed by the location and construction of the 
road, the time of going into such actual possession is clearly the time of taking, rather 
than the period of condemnation proceedings, which, for some reason may have been 
postponed. This subject has already been fully considered by this court in two cases, 
where it is decided that, under circumstances such as are presented here, the damages 
will be measured as of the time when the company first takes possession of the land, 
and occupies itas arightof way. Railway Co. v. Andrews, 26 Kan. 702; Cohen v. Rail- 
road Co., 34 Kan. 158, 8 Pac. Rep. 188; see, also, the numerous cases there cited.”] — 
Wier v. St. Louis, Ft. S. G W. Ry. Co., Sup. Ct. Kan., 19 Pac. Rep. 316. 


—. See CONSTITUTIONAL Law; CORPORATIONS ; MUNICIPAL CORPORATIONS. 
ENGINEEBS, see CONSTITUTIONAL Law. 


EQUITY.— Court will grant leave to amend pleading at almost any time.—A 
court of equity will grant leave to amend a bill at almost any time, when the amend- 
ment is necessary in order that the real matter in controversy may be fairly tried and 
justly decided. — Fearey v. Hayes, Ct. Chan. N. J., 15 Atl. Rep. 592. 


%2—. [Courts of Equity]—No jurisdiction over lands lying in another State 
or country.—In cases of contract, trust, or fraud, the equity courts of one State or 
country having jurisdiction of the parties are competent to entertain a suit for specific 
performance, or to establish a trust, or for a conveyance, although the contract, trust, or 
fraudulent title pertains to lands in another State orcountry Buta decree in sucha 
suit imposes a mere personal obligation, enforceable by injunction, attachment, or like 
process against the person, and cannot operate upon lands in another jurisdiction, to 
create, transfer or vest title. The rule rests upon the principle that the courts of one 
State or country are without jurisdiction over title to lands in another State or country, 
The clause of the Federal constitution which requires full faith and credit to be given 
in each State to the records and judicial proceedings of every other State is subordinate 

to this rule, and applies to the records and proceedings of the courts only so far as they 

have jurisdiction. — Lindsley v. O’ Reilly, Ct. Err. & App. N. J., 4 Railw. & Corp. L. J. 518. 


—. See CORPORATIONS; DOWER; PATENTS. 
ESTATES ON CONDITION, see WILLS. 


EVIDENCE.— [Burden of Proof]—Charge on weight of evidence. — Defendant 
testified that the sale, which was alleged to be fraudulent as to creditors, and because of 
which the attachment was levied, was in payment of a bona fide debt, and his testimony 
was uncontradicted, but he called no other witness on that point. Held, that an instruc- 
tion that the jury might consider the nature of the facts with reference to their suscep- 
tibility of proof, and defendant’s opportunities to establish the facts, if true, by evidence 
other than his own statement, as well as all the surrounding circumstances, and de- 
fendant’s testimony in relation thereto, and, if not satisfied that the sale was made in 
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EVIDENCE — Continued. 
good faith, find for plaintiff, was error, as defendant was entitled to recover ona pre- 
ponderance of evidence in his favor, and the charge violated the provision of the Texas 


statutes that the judge shall not charge upon the weight of evidence. — Baines y, 
Uliman, Sup. Ct. Tex., 9 S. W. Rep. 543. 


2.——. Declarations of party in interest admissible. — The declarations of a party 
in interest, when relevant to the issue, are admissible and competent as tending to 
prove the defense, and it is error to limit such declarations to merely impeaching testt- 
mony. — Barber's Admr. vy. Bennett, Sup. Ct. Vt., 15 Atl. Rep. 348. 


3. —. [Documentary— Ancient Writings] — Admissibility of.— Where a docn- 
ment was offered in evidence, purporting to be an ancient plot of a town; and an in- 
spection of it, taken in connection with other evidence, established that it was what it 


purported to be, — held, that it was properly admitted. — Lawrence v. Tennant, Sup. Ct, 
N. H., 13 Cent. Rep. 113. 


4 —- —- [Boundaries] — Declarations of deceased persons. — Declarations of 
deceased persons as to the boundaries of their land, though not made upon the land, 
are admissible on an issue between parties not privy in estate to them, if the declarants 


had means of knowledge as to such boundaries and no apparent interest to misrepre- 
sent. — Ibid. 


5.—. —. [Ancient Monuments —Conversation]— Admissibility of conver- 
sation relating to existence of.— The former existence of a monument at a certain 
point, and the fact that the corner of a wall was placed by A. at the same point, being 
relevant to the issue, the report of a referee is not set aside because A. and B., whose 
adjoining lands were bounded by the monument, were permitted to testify to a conver- 
sation between themselves, at the time the wall was being built, which tended to show 


that both then understood that the corner of the wall was located at the place of the 
former monument. — Ibid. 


Persons — Declarations] —To prove location of high- 
way.— Declarations of deceased persons are admissible to prove the original location 
of a highway. — Ibid. 


. See BAILMENT; CRIMINAL Law; CRIMINAL PROCEDURE; FALSE PRETENSES; 
JUDGMENT; SALE; VENDOR AND VENDEE; WILLS. 


EX POST FACTO LAW, sce CHINESE. 


EXECUTION.— [Judgment] — Wrongful seizure — Judgment set aside on account 

of irregularity no defense in action for. — A judgment, confessed under warrant 
of attorney, and an execution thereon, are no defense to an action against the judg- 
ment creditors and their attorneys for seizure of a stock of goods under such execution, 
brought after the judgment and execution were set aside for irregularities, the judg- 
ment having been for more than was due, and no affidavit of indebtedness having been 
filed as prescribed by statute. — Anderson v. Sloane, Sup. Ct. Wis., 40 N. W. Rep. 214. 


2.—. —. [Measure of Damages] — What damages not recoverable. —In such 
case, the goods seized having been returned to plaintiff’s assignee for the benefit of 
creditors within a few days, and defendants having honestly, but mistakenly, attempted 
illegally to collect a debt, without any circumstances of malice or oppression, instruc- 
tions allowing, as elements of damage recoverable, the probable profits of plaintiff 
from the time of seizure of the goods until one year after the remnant of them were 
redelivered to plaintiff by his assignee (it being alleged that the assignment was caused 
by the levy, and that great loss was sustained thereby), the expense of the assignment, 
the loss incurred by the assignee being forced to sell the goods out of the usual course 
of trade, and the injury to plaintiff’s feelings, are erroneous. — Jbid. 


3.——. —. Damages recoverable in case of wrongful seizure of plaintiff's 

goods.—The damages recoverable in such case are (1) interest on the value of the 
goods seized during their retention, or in lieu thereof, at plaintiff ’s option, the value of 
his business during that time; (2) depreciation in the value of the goods during that 
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ON — Continued. 
period; and (3) any expense incurred in obtaining the return of the goods, including 
costs paid on the illegal judgments and executions, store rent or clerk hire during de- 
fendants’ possession of the store, and costs and counsel fees incurred in the motion to 
vacate the judgment and execution. — Jbid. 


EXECUTORS AND ADMINISTRATORS, see RECEIVER. 


FALSE PRETENSES. — (Criminal Law.]—4 false pretense is such a fraudulent rep- 
resentation of an existing or past fact by one who knows it not to be true, as is adapted 
to induce the person to whom it is made to part with something of value. It may relate 
to quality, quantity, the nature, or other incident of the article offered for sale, whereby 
the purchaser, relying on such false representation, is defrauded. — Jackson v. People, 
Sup. Ct. Ill, 15 West. Rep. 552. 


2—. —. [Vendor and Vendee] — What statements are allowable in negotia- 
tion. — While, in a negotiation, statements may be justifiable which are a mere com- 
mendation or expression of opinion by which the seller seeks to enhance the price of 
the property, yet when intended as an assertion of a fact material, and as a basis on 
which the sale is to be made, if they be known to the seller to be false, he is guilty of 
the offense of obtaining money under false pretenses, if he thereby induce the buyer to 
part with his property. — Ibid. 


3—. —. Seller cannot protect himgelf by inducing buyer to execute instru- 

ment to the effect that sale was induced by written warranty only. — Where 
the purchase of a horse has been induced by false pretenses, and the sale is completed 
and the property delivered, including the payment for the horse, the seller cannot pro- 
tect himself from an indictment for obtaining money under false pretenses, by inducing 
the purchaser to execute an instrument acknowledging that he purchases upon the 
warranty therein contained alone, and not upon any verbal representations. — Ibid. 


4—. —. What necessary to sustain conviction.—A conviction for obtaining 
money under false pretenses in the sale of a horse will be sustained by evidence that 
defendant is carrying on his business in stables in the rear of private residences, adver- 
tising in the newspapers, and effecting the particular sale by falsely asserting that the 

seller was about to leave for Europe, and that the horse was perfectly sound, a good 

traveler, without bad habits or trick, knowing such representations to be false, — with 
proof that the horse was tendered back upon discovery of the falsehood of the repre- 
sentations. — Ibid. 


5.—. —. One who advertises the quality of goods will be presumed to speak 
from knowledge. — A dealer who publicly advertises a horse as “areal nice * * * 
driving horse” will be presumed to speak from knowledge, and such knowledge is in- 
ferable from repeated statements, — such as, “‘ You trr that horse again; that horse will 

work ; he is a good horse; he will do anything,’ — where the facts create a presumption 

that the horse had been “doctored.” — Jbid, 


6—. —. Advertisements admissible as evidence.—On the trial of defendant 
for obtaining money under false pretenses in the sale of a horse, evidence of the par- 
ticular advertisement leading to the sale was competent; and that defendant procured 
the insertion of the advertisement could be proved by direct evidence, or by circum- 
stances raising that presumption, —as that, on the purchaser calling at the place desig- 
nated in the advertisement, he found the defendant with the horse described, who told 
him the same thing substantially contained in the advertisement. — Ibid. 


—. [Evidence]— Competent and incompetent.—On a trial of an indict- 
ment for obtaining money by false pretenses, testimony that the defendant, by his long 
experience, knew that the particular horse was not of the character nor in the condition 
he represented him, would be competent. But testimony tending to show other 
offenses, or separate and distinct sales and transactions, or that the defendant was in 
the habit of making false representations or resorting to fraudulent practices in the 
sale of horses, was inadmissible. — Jbid. 
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FALSE PRETENSES — Continued. 


8.—-. ——. Exclusion of competent evidence not error, when its admission 
would not influence finding.—Even in criminal cases, where the proof clearly 
justifies the finding, and it must have been the same had the incompetent evidence not 
been admitted, —the error in its admission will be no ground for a reversal. — Ibid, 


FEDERAL AGENCY, see TAXATION, 
FEDERAL COURTS, see Courts. 
FEE SIMPLE, see DEED. 

FISH INSPECTOR, see INSPECTION. 


FIXTURES.— Between mortgager and mortgagee.— Machinery placed in a calico 
factory subject to a mortgage, by the mortgager, intended for use in the business, and 
to permanently increase the value of the factory, will pass by the mortgage as fixtures, 
although not so attached to the building as to injure the building by removal, and it 
cannot be taken away without the mortgagee’s consent. — Southridge Sav. Bank y, 
Mason, Sup. Jud. Ct. Mass., 18 N. East. Rep. 406. 

FORGED CONTRACT, see MARRIAGE. 

FORMER JEOPARDY, see Cerrina Law. 


FRAUDS.— [Statute of Frauds]— Promise to pay debt of another.—A direct 
promise of an agent of a wholesale mercantile establishment, who is in possession of 
the goods of an insolvent firm in satisfaction of a debt of his principal, made to an 
attorney of another creditor of such insolvent firm, to pay a claim held by such attorney 
against said firm if he will not disturb him in the possession of the goods, is nota 
promise to answer for the debt of another, and need not be in writing. — [See note by 


the editor of the Northwestern Reporter.)— Rogers v. Empire Hdw. Co., Sup. Ct. Neb,,, 
39 N. W. Rep. 844. 


—. See CORPORATIONS; DOWER; EQUITY. 
FRAUDULENT ALTERATION, see NEGOTIABLE INSTRUMENTS. 
FRAUDULENT CONVEYANCE, see VENDOR AND VENDEE. 


GAMBLING CONTRACT.—Question of fact for jury.—The question whether or 

not a grain deal is a gambling contract is one to be determined by the jury, under proper 
instructions, and where it is submitted to and determined by a jury, and their finding is 
supported by some evidence, and is approved by the trial court, it will not be dis- 
turbed.— Washer v. Bond, Sup. Ct. Kan., 19 Pac. Rep. 323. 


—. See CORPORATIONS. 
HABENDUM CLAUSES, see DEED. 
HEARSAY, see CRIMINAL Law. 


HIGHWAYS.— When county liable for defective construction.—To render 4 
county liable for an injury sustained on a public road or highway, the defect in the 
road, either alone or combined with some matter of pure accident for which the plaintiff 


was not in fault, must have been the sole cause of injury. — Phillips v. Ritchie County, 
Sup. Ct. App. W. Va., 7S. E. Rep. 427. 


2—. —. [Contributory Negligence] — Degree of care required of trav- 
elers.— A traveler on a public road must exercise at least ordinary care and caution. 
No recovery can be had by the plaintiff in an action against a county where his negli- 
gence in any degree contributed to the injury, unless the defendant, being aware of the 
plaintiff's danger, and having the opportunity to avert it, fails to use ordinary caution to 
do so, Ifthe plaintiff voluntarily incurs danger so great that no sensible or reasonable 
person would have incurred it, in the absence of negligence on the part of the defend- 


ant, that exhibits a design or intention to wantonly injure him, he will be precluded 
from a recovery. — Ibid. 
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ILLEGAL INTEREST, see Usury. 


INDICTMENT. — [Criminal Law] — May be quashed by court when it contains 
different counts of distinct offenses.—If an indictment for felony contains differ- 
ent counts, which are in fact for separate and distinct offenses, and this fact appears on 
the face of the indictment, or on the opening of the case, or at any time before the jury 
is sworn for the trial thereof, the court may quash the same, lest it may confound the 
prisoner in his defense, or prejudice his challenges of the jury. — State v. Shores, Sup. Ct. 
App. W. Va.,75. E. Rep. 413. 


4—. —. [Election] — When defect is discovered.—In such case, if the defect is 
discovered after the jury is sworn and before the verdict is rendered, the court may 
require the prosecutor to elect on which count he will proceed to trial. —([See note by 
the learned editor of the Southeastern Reporter.] — Ibid. 


3—. —. [Prosecutor] — Will not be required to elect when.—But where the 
charges are of the same general character, and the counts are manifestly inserted to 
meet different phases of the evidence, the indictment will not be quashed; neither will 
the pr tor be required to elect on which count he will proceed to trial. — Ibid. 


4—. —. For instance.— An indictment contains two counts, one for breaking and 
entering the dwelling-house of another, and another for breaking and entering at the 
same time the store-house of the same person. Held, on motion to quash, that the 
indictment is good; also that the prosecutor will not be required to elect on which 
count he would proceed to trial. — Ibid. 


—. See CRIMINAL PROCEDURE. 


INFRINGEMENT, see PATENTS. 


INJUNCTION. — [Name]— When use of may be enjoined.—One H. wrote certain 
books under the nom de plume of “ Old Sleuth,” which were published by plaintiff and 
entitled “ Old Sleuth.” Afterward plaintiff published a series of books under the title 
of “Old Sleuth” series, the volumes of which had on the cover a figure purporting to 
represent “‘ Old Sleuth.” Held, That while any one having authority to publish a book 
by H. would have the right to designate that book as “ by the authorof Old Sleuth,” that 
plaintiff had a right to an injunction against the use of the name of “ Old Sleuth,” and 
of the representative device on the cover of the books when they were so used as to 
mislead the public into a belief that the volume bearing them was a part of the “Old 
Sleuth” series published by plaintiff.— [The court cite with approval the following, — 
“It is not necessary that the same figure or device used or printed and sold for use 
should be a fac-simile or precise copy of the original trade-mark, or so close an imita- 
tion that the two cannot be distinguished except by an expert or upon a careful exam- 
ination by one familiar with the genuine trade-mark. If the false is only colorably 
different from the true; if the resemblance is such as to deceive a purchaser of ordinary 
caution, or if it is calculated to deceive the careless or unwary, and thus injure the 
sale of the goods of the proprietor of the trade-mark, the injured party is entitled to 


relief.” Coleman v. Crump, 70 N. Y. 578.] — Munroe v. Smith, Sup. Ct. N. Y., 31 Ch. Leg. 
N. 59. 


—. See MUNICIPAL CORPORATION. 


INSPECTION. —[Fish Inspector] — Not liable for careless performance of 
duties. — A fish inspector of a city whose duty it is to inspect all fish offered for sale, 
and destroy such as are unwholesome and unfit to be eaten, has judicial duties and 
powers, and, while acting within his jurisdiction, is not liable for the careless, improper, 
or erroneous performance of his duties, although he knew his unfitness for the posi- 
tion. — Fath v. Koeppel, Sup. Ct. Wis., 39 N. W. Rep. 539. 


INSURANCE. — [Accident Insurance] — No recovery when insured meets 
death by violence. — No recovery can be had on an insurance policy which provides 
that the company shall not be liable if the death or injury “‘ may have been caused by 
intentional injuries inflicted by the insured or any other person,” where the insured 
Was shot and killed by a third person, though without provocation, and while peaceably~ 
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INSURANCE — Continued. 


and lawfully engaged in his ordinary business. — Fischer vy. Travelers Ins. Co., Sup. Ct. 
Cal., 19 Pac. Rep. 425. 


INSURANCE PATROL, see NEGLIGENCE. 


INTERSTATE COMMERCE, see CONSTITUTIONAL Law; TAXaTION. 


JUDGES. — Not liable for official misfeasance.— Judges acting in a subject-matter of 
which they have jurisdiction are not liable to the party aggrieved in a suit for damages, 
even though the acts so done were in excess of their jurisdiction. “ Nor can this 

exemption from civil liability be affected by the motives with which their judicial acts 


are performed. The purity of their motives cannot in this way be the subject of judicig) 
inquiry. — Hughes v. McCoy, Sup. Ct. Colo., 1 Denv. Leg. N. 410. 


» JUDGMENT. —[(Amendment — Vacation.]— Courts of general jurisdiction have the 
authority to change, correct, revise, and vacate their own judgments, at any time during 


the term at which they were rendered, and before rights have become vested there. 
under. — Harris v. State, Sup. Ct. Neb., 40 N. W. Rep. 317. 


.2.—. [Appeal— Review — Evidence] — Will not be reversed where contra- 
dicted evidence would be sufficient to tain if tradicted.—A finding 
and judgment of the district court will not be reversed upon the ground that the judg. 
ment is not sustained by sufficient evidence, where the evidence is conflicting, if there 
is enough, which, if believed by the trier of fact, would be sufficient to sustain the 
judgment, were the same uncontradicted. — Witter v. Hoover, Sup. Ct. Neb., 39 N. W 


Rep. 619. 
—. See EXECUTION. 
. JURISDICTION, see Covrts. 
LEASED LINES, see ComMMON CARRIERS. 
“LEGACY, see REMAINDER. 


LETTERS ROGATORY.— [Deposition] — Construction Rev. St. U. S., sec. 

? 4071.— Letters rogatory from the first district judge of Vera Cruz, Mexico, stating that 
for the purpose of clearing up the details of a certain importation, he has made a decree 
directing the issue of letters rogatory, which decree purports to have been made in pro- 
ceedings relating to an investigation as to the smuggling of certain cotton, do not show 
that the “proceedings” amount to a “ suit for the recovery of money or property” 
within the meaning of Rev. St. U. S., sec. 4071, providing that the testimony of any witness 
residing in the United States may be obtained by commission or letters rogatory, to be 
used in asuit for the recovery of money or property depending in any court in a foreign 
country when the government of that country is a party, or interested in the suit, and 
do not warrant an order directing the attendance of a witness to answer the interroga- 
tories. — In re Letters Rogatory from First District Judge of Vera Cruz, C. C. 8. D.N. Y., 
36 Fed. Rep. 306. 

LIABILITY OF CREDITORS, see CORPORATIONS. 


LIFE ESTATE, see REMAINDER. 


“MALPRACTICE. — [Clairvoyants — ] — Degree of care and skill.— 
In an action against a clairvoyant physician for malpractice, the court was asked to . 
charge that if, at the time defendant was called to treat plaintiff, both parties under- 
stood that he would treat him according to the approved practice of clairvoyant 
physicians, and that he did so treat him, with the ordinary skill and knowledge of the 
clairvoyant system, plaintiff could not recover. Held, properly refused. Instead of the 
words, “ with the ordinary skill and knowledge of the clairvoyant system,” the instruc- 
tions should have read, “ with the ordinary skill and knowledge of physicians in good 
standing, practicing in that vicinity.”” One who holds himself out as a healer of diseases 
must, no matter to what particular school or system he belongs, be held to the duty of 


reasonable skill, in the light of the present state of medical science. — Nelson v. Har- 
ington, Sup. Ct. Wis., 40 N. W. Rep. 228. 


3 
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MANDAMUS. — District judge has no power to punish contempt of in cham- 
pers. — The judge of the district court at chambers cannot legally hear and determine 
a prosecution in the nature of a contempt proceeding for an alleged violation of a per- 
emptory writ of mandamus. — State v. Stevens, Sup. Ct. Kan., 19 Pac. Rep. 365. 


MANSLAUGHTER, see CRIMINAL PROCEDURE. 


MARRIAGE. — [Forged Contract) — Jurisdiction of circuit court to cancel. — The 
circuit courts of the United States have jurisdiction to cancel a written contract of 
marriage on the ground of its forgery. Such contract, if genuine, and followed by the 
requisite consummation, imposes upon the husband from its date the obligation to sup- 
port the wife, and confers upon the wife certain rights in his property, and such 
obligation and rights measure the sum or value of the matter in dispute in a suit to 
cancel such written contract, within the meaning of the acts of Congress requiring a 
certain value to such matter in order to give the circuit courts of the United States 
jarisdiction. Where the controversy is not respecting the amount or value in dispute, 
such amount or value, when necessary to the jurisdiction, may be shown by the evi- 
dence produced in the case, or by affidavits filed when the question of jurisdiction is 
raised. — Sharon v. Terry, U. 8. Cir. Ct. N. D. Cal., 36 Fed. Rep. 337. 


2—. —. Right to cancel survives in executor of deceased.—The right of 
action to cancel a marriage contract, which, if genuine, and followed by the requisite 
consummation as mentioned above, would create rights in the property of the alleged 
husband, survives to his executor or administrator. — bid. 


3—. —. Decree of Federal court cancelling forged marriage contract may 
be used to stay recovery in a subsequent suit in State court.— The decree of a 
circuit court of the United States, cancelling a forged marriage contract, may be used 
to stay the enforcement of judgments for property rights recovered upon such contract 
in a subsequent suit in a State court. — Ibid. 


MEASURE OF DAMAGES. — (Stocks — Conversion] — For wrongful sale of 
stock — Pledge. — The measure of damages recoverable by a pledger against a pledgee 
of non-dividend paying stocks as collateral security, the pledgee having, under an 
honest mistake, sold the stocks contrary to instructions before the debt was due, and 

pplied the pr ds to the payment thereof, is the difference between the amount of the 
debt with interest to the date of the sale of the stock, and the amount for which the 
pledger could, within a reasonable time after learning of the sale, have gone into the 
market and re-purchased the stocks. — Wright v. Bank of the Metropolis, Ct. App. N. ¥.,4 
Railw. & Corp. L. J. 509. 


—. See EXECUTION. 


MISCONDUCT OF COUNSEL. Treating jury.— Where a prosecuting attorney far- 
nishes liquor and cigars to members of the jury during the trial, the court may ordera 
new trial after verdict. — People v. Montague, Sup. Ct. Mich., 39 N. W. Rep. 585. 


2—. —. [Counsel] — Improper remarks.— Counsel for the prosecution, in opening 
the case to the jury, laid great stress upon the industry and narrow means of the prose- 
cuting witness, and the danger of false testimony, which respondent's wealthy sur- 
roundings and influences might enable him to obtain. A certain portion of the address, 
when objected to by respondent’s counsel, provoked an outbreak of laughter and 
applause. Reference was also made to matters of hearsay and to an imaginary defense, 
which was not attempted. Held, that such conduct of counsel was improper. — Ibid. 


%—. —. Counsel not allowed to instruct jury upon the law of the case.—In 
the closing argument the prosecuting attorney assumed to give the jury instructions on 
the law of the case as one authorized to instruct them. He also said that a deputy- 
sheriff then in court had been attempting to get some one to assail the reputation of one 
of the prosecuting witnesses. He also stated, in spite of the remonstrance of the court, 
that the defense could have contradicted one of the prosecuting witnesses on a colla- 
teral question on which he was cross-examined. Held, that such conduct was 
improper. — [See note by the learned editor of the Northwestern Reporter.] — Ibid. 


MISCONDUCT OF OFFICER, see TRIAL. 
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MORAL OBLIGATION, see ConTRACTS. 


MORTGAGE.— What constitutes.— Defendant conveyed the land in controversy to 
plaintiffs, and by a contemporaneous agreement they stipulated to reconvey to him, 
on payment of a stated sum, within one year. Two days thereafter they leased the 
land to him for one year, at a stated rental. The agreement to reconvey was signed by 
plaintiffs only. Defendant did not agree to pay the amount therein named. No loan 
was referred to. There was no evidence showing the value of the land, ‘nor contra. 
dicting the presumption that the lease was executed at the time of its date. Held, that 


the transaction was not shown to have been a mortgage. — Gassert v. Bogk, Sup. Ct 
Mont., 19 Pac. Rep. 281. 


—. See ADVERSE POSSESSION; SUBROGATION, 


MUNICIPAL CORPORATIONS. —[Abutters — Streets] — Property rights in city 
streets.— The owner of a lot abutting on a public street in a city has, as appurtenant 
to the lot, and independent of the ownership of the fee of the street, an easement in the 
street to the full width thereof, in front of the lot, for admission of light and air,to hig. 
lot, which easement is subordinate only to the public right in the street. Vanderburgh, 
J., dissenting. — Adams v. Chicago, B. § N. Ry. Co., Sup. Ct. Minn., 39 N. W. Rep. 629, 


2—. —. [Eminent Domain] — Compensation to abutters. — Whenever without. 
his consent, and without compensation to him, such a railroad is laid and operated 
along the portion of the street in front of his lot so as upon that part of the street to 
cause smoke, dust, cinders, etc., which darken and pollute the air, coming upon the lot 
from that part of the street, the lot-owner may recover whatever damages to his lot 
are thus caused by so laying and operating the railroad. — Ibid. 


3.——. [Assessments— Public Improvements] — Joinder of parties fn action to 
restrain collection of. — Where the common council of the city of Portland, by ordi- 
nances duly adopted, caused a certain sewer, in the north part of the city, known ag 
“Tanner Creek Sewer,” to be constructed at a cost of over $35,000, which it directed to 
be assessed on property it declared to be directly benefited thereby, under the authority 


contained in section 121 of the city charter, providing “‘ that the common council of the 
city shall have power to lay down all necessary sewers and drains, and cause the same 
to be assessed on the property directly benefited by such sewer or drain, and to esti- 
mate the proportionate share of cost thereof to be assessed to the several owners so 
benefited,” held, in a suit brought by a number of the owners of the property, to enjom 
the collection of the assessments, upon the grounds of the charter not requiring notice 
of the proposed construction of such works to be given, and of the assessment having 
been arbitrarily levied, without regard to the value of the benefits conferred by the 
improvement, that such owners were properly united as plaintiffs in the suit, if such 
ordinances were void; that, although the interests of such owners were distinct, that 
they differed in extent, and were not similarly affected; yet, the cause being common 
to them all, and each having the same character of remedy, they had a suflicient com- 


munity of interest to entitle them to join as such plaintiffs. — Paulson v. City of Portland, 
Sup. Ct. Ore., 14 Pac. Rep. 450. 


4.—. —. [Notice— Due Process of Law.] — Held, however, following the decision 
of this court in Strowbridge v. City of Portland, § Ore. 67, which the court under the par- 
ticular circumstances of this case regards itself as bound to do, that the failure of the 
charter to require such notice to be given does not render section 121 void, nor do the 


proceedings had under it have the effect to deprive such owners of their property 
* without due process of law.” — Ibid. 


5.—. ——. [Stare Decisis] —When decisions of Supreme Court must stand.— 
Held, that where a question has been decided by this court, and parties, relying upon 
the decision as a settled rule of law, have transacted important affairs which would be 
seriously affected by a change of the rule, the court will adhere to it in subsequent 
cases, however it might be inclined to hold if the question were res integra. — Ibid. 


6.—. —. [Benefits] — Assessments for benefits cannot be made in excess of 
benefit conferred. — Held, that the assessment of a proportionate share of the cost of 
a local improvement, by the officers of a municipal corporation, upon parties specially 


be! 

7 | 

- 

N 

N 

N 

a 


I 


DIGEST OF RECENT CASES. 157 


CIPAL CORPORATIONS — Continued. 

penefited thereby, cannot be made in excess of the value of the benefit conferred; but 
where the improvement directly benefits the property of such parties, the question of 
the extent of the value thereof must be determined by the proper officers of the corpo- 
ration. The courts will not interfere in such a case, unless the property assessed is so 
eituated as to render it physically impossible for the improvement to benefit it, or where 
the mode of levying the assessment excludes the consideration of the question of value 
of the improvements. — Ibid. 


1—. —. [Injunction] — May be issued to restrain collection where failure to 
benefit is shown.— Held, that where an assessment is levied upon property for a 
share of the cost of a local improvement, which is so situated that & cannot possibly be 
benefited thereby, the owner of the property may maintain a suit to prevent the enforce- 
ment of the assessment; but that different owners of distinct parcels of property so 
assessed have no right to join as plaintiffs in such suit. — Zbid. 


&—. [Charter Powers] —Exercise of charter powers rests in discretion of 
voters. — When a muricipality has the power granted to it, under its charter from the 
legislature, to obtain a supply of water for fire and domestic purposes, the extent of 
the use of such power rests in the discretion of its voters, if exercised in good faith; 
and the question of expediency is for the municipality, and not for the courts, to 
determine. — Lucia v. Montpelier, Sup. Ct. Vt., 15 Atl. Rep. 32. 


4 —. In an action for assaulting a city marshal defendant precluded from 
questioning validity of city charter. — Defendant, indicted for assaulting the city 
marshal of A.,a city of the fourth class, while the marshal was attempting to arrest 
him, claimed that A was not properly a city of the fourth class, for the reason that the 
statutory provisions had not been followed, and that the marshal was not an officer at 
all. Held, that whether A. is, as against the State, a city of the fourth class or not, it is 
acting as such, and its corporate capacity cannot be questioned collaterally. — State v. 
Fuller, Sup. Ct. Mo., 9S. W. Rep. 583. 


—. See CONSTITUTIONAL LAW; STREET RaILWaY COMPANIES. 
MURDER, see CRIMINAL Law. 

NAME, see INJUNCTION. 

NATIONAL BANES, see Usvrr. 


NEGLIGENCE. — [Corporations —Insurance Patrol — Charitable Corporations] -- 
Not liable for negligence of officers. — An insurance patrol company, whose gbject, 
as described by its charter, is “ to protect and save life and property in or contiguous to 
burning buildings, and to remove and take charge of such property, or any part thereof, 
when necessary,” though it is without capital stock or moneyed capital, and is sup- 
ported by voluntary contributions derived from different insurance companies, is a 
public charity, it appearing that in protecting property no distinction is made between 
property insured and property not insured, and that no profits or dividends are made 
and divided among the corporators, and cannot be rendered liable for injuries occasioned 
by the negligence of its servants or agents. — Fire Ins. Patrol v. Boyd, Sup. Ct. Pa., 38 
Alb. L. J. 481. 


—. See BAILMENT; CONTRIBUTORY NEGLIGENCE. 

NEGOTIABLE INSTRUMENTS. — [Bona Fide Purchaser — Fraudulent Altera- 
tions] — No recovery can be had for. — Where a note, check or draft, has been fraud- 
ulently altered by increasing the amount thereof, no recovery can be had thereon even 
by a bona fide holder. The authorities on the subject reviewed: Young v. Grote, 4 Bing. 
253, explained and limited; Gerrard v. Hedden, 67 Pa. St. R. 82, criticised. — Flannagan 
v. National Bank of Dover, N. J. City Ct., 21 Ch. Leg. N. 94. 


—. See SURETY. 
NOTICE, see CONSTITUTIONAL Law; MUNICIPAL CORPORATIONS. 
PARENT AND CHILD, see SALE. 
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PARTNERSHIP. —[Accounting.]— Plaintiffs and one of the defendants were 


the partnership, were wholesale liquor dealers; and sold the larger part of the — 
through their traveling salesmen, who also sold liquors for plaintiffs individually, on 
salary or commission. It was agreed that plaintiffs should control the sales, but noth. 
ing was provided as to compensation. Plaintiffs kept their general expense account of 
the commission house, and also a distillery account; none of the former items being 
charged in the iatter, though plaintiffs alleged that the distillery should bear its part of 
the expenses of the commission house, and that the accounts were kept separate for 
convenience. Held, that plaintiffs could charge the firm with only its share of the sala- 
ries and expenses incurred in selling the liquors, to be apportioned pro rata according 
to the relative amounts of partnership and individual liquor sold by plaintiffs’ agents; 
and that for the sales made by plaintiffs personally, the commissions of goods bought 
by them, and the general expenses of the commission house, as rent, employes’ wages, 
etc., the firm was not liable.— Atherton v. Cochran, Ct. App. Ky., 9S. W. Rep. 549, 


PATENTS FOR INVENTIONS. — [Infringement — Equity Jurisdiction.]— Equity 
has jurisdiction of a bill by the owner of a patent to obtain an account of royalties due 


from a licensee, and an injunction against using the patent in defiance of the agree- 
ment of license.— Ball Glove Fastener Co. vy. Ball and Socket Fastener Co.,U. 8. Cir.Ct. 
D. Mass., 36 Fed. Rep. 309. . 


2—. For a composition of matter.—A patent for a composition of smatter is not. 
infringed by another composition into which one of the ingredients, named without re- 
striction in complainant’s claim, does not enter, though in the specifications the use of 
such ingredient is stated to be fora particular case only. — Otley v. Watkins, U. S. Cir. 
Ct. N. D. LL, 36 Fed. Rep. 323. 

PERSONAL PROPERTY, see TAXATION. 

PHYSICIANS, see MALPRACTICE. 


PLEADING, see EQUITY PLEADING. 


POLICE POWER, see CONSTITUTIONAL Law. 
PRACTICE, see DowER. 


PRESENT CASH VALUE, see CORPORATIONS. 
PRIVATE CORPORATIONS, see CORPORATIONS. 
PROSECUTOR, see INDICTMENT. 


PUBLIC LANDS. — [Statutes — Timber]— Construction of statutes relating to.— 
A right of action by the United States for cutting timber on public mineral lands less 
than eight inches in diameter, in violation of the regulation of the secretary of the in- 
tefior, prescribed under the act of Congress of June 3, 1878, which permits timber to be 
cut on such lands under such regulations as the secretary of the interior may make, 
does not fail by the subsequent repeal of the regulation, especially as Rev. Stat. U. &., 
sec. 13, provides that the repeal of a statute shall not release any liability incurred 


under it, unless the repealing act so provides.— United States v. Williams, Sup. Ct 
Mont., 19 Pac. Rep. 288. 


2—. —. Cutting timber — Evidence sufficient to make out case. — In an action 

for the value of the timber so cut, an offer to prove that defendant “‘ cut from the public 
mineral lands of the United States, from December, 1884, to December, 1885, the trees 
ynd timber growing thereon, which trees and timber were less than eight inches in 
diameter, and that he converted the same to his own use,”’ embraces all that is necessary” 
to make out a case. — Ibid. 


PUBLIC POLICY, see CoRPORATIONS. 


PUBLIC STREETS, see DEDICATION; STREET RAILWAY COMPANIES. 
PUNISHMENT, see CONTEMPT. 


QUO WARRANTO, sce CORPORATIONS ; RELIGIOUS SOCIETIES. 


operating distilleries of which defendant was manager. Plaintiffs, before and q 
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RAILWAY COMPANIES, see ComMON CARRIERS ; CORPORATION; RECEIVER; Taxa-- 


during TION. 

liquors 

ally, on RAPE, see CRIMINAL Law. 

REASONABLE DOUBT, sce Law. 

being — [Corporations — Railway Companies]— Actions against.—In an 

part of action for damages against a receiver of a railroad company the judgment should be 

Ate for against the receiver in his official character, and not prescribe any particular fund of 

® sala. the railroad on which it should constitute a lien, as all the property of the railroad com- 

rding pany is in the hands of the court appointing the receiver, and the latter court should 
pents ; determine matters pertaining to the enforcement of the judgment. — Brown v. Brown, 

Ought Sup. Ct. Tex., 9S. W. Rep. 261. 

—™ 3.—. [Creditors’ Bill] — Not erroneous because rendered in favor of receiver. — 
A decree rendered on a creditors’ bill against a decedent’s estate is not erroneous 

quity because rendered in favor of a receiver rather than the complainants, as such decree 

8 due yests no title in the receiver, but virtually keeps the property in custodia legis. The’ 

gree- appointment of a receiver for a decedent’s estate is the proper remedy, where it appears 

r. Ct. that the administrator has been removed, and the sheriff appointed administrator de 
bonis non, that the administered assets will not pay the debts of the estate, and that the 

not. remaining assets will have to be drawn upon, which, being once administered, the 

tae. administrator de bonis non could not receive and hold. — Harman v. McMullin, Sup. Ct. 

e of App. Va., 4 Railw. & Corp. L. J. 515. 

Cir, a—. —. [Executors and Administrators — Review] — Discovery of new 
assets belonging to decedent's estate no ground for review of decree for ap- 
pointment of receiver. — It is no objection to a decree charging an administrator and. 
his sureties with certain debts, that the debts were paid with something else than 
money, where it appears that the debts were mostly, if not entirely, pajd in live stock, 
which was either butchered at home, or shipped and converted into money; for, even if 
not converted into money, the surrendering and extinguishing the notes amounts to 
waste or conversion on the part of the administrator. On appeal from a decree charg- 
ing an administrator and his sureties with a debt, an objection that the debt was barred 
by the statute of limitations at the time of the qualification of the administrator will not 
be considered where the record fails to show that it was thus barred, but the evidence 
tends strongly to show that the debt was either collected or assumed by the adminis- 
trator. The fact that a discovery has been made of property belonging to one who isa 
debtor to a deceased intestate’s estate, is no ground for granting a review of a decree 
which appointed a receiver of such estate, and directed a suit against the former admin- 

“ef istrator and his sureties to be heard at the same time with a creditors’ suit against the 

estate. — Ibid. 

e 4.—. Duty of court to protect property in hands of.—It is the duty of the court to 

protect the receiver whom it appoints in the possession of the property committed to 

’ his care.— Moore v. Mercer Wire Co., Ct. Ch. N. J., 15 Atl. Rep. 737. 

—. [Contempt]—Taking goods from receiver without leave of court. — 


Taking property from the possession of the receiver, without leave of the court, isa 
contempt of the court, and punishable as such. — Ibid. 


6—. —. Claimants must ask leave of court. — Property, in such case, being in 
the custody of the law, it is the duty of the claimant first to ask leave of the court, before 
he takes any steps to get possession of the property. This is necessary in order to 
protect the rights and interests of all parties concerned. — Ibid. 


RELEASE, see DOWER. 


RELIGIOUS SOCIETIES. —(Corporations—Trustees]— De facto trustees will 
not be dispossessed when.— Under an act incorporating a religious society, requir. 
ing the trustees elected, before entering upon the duties of their office, to give bond 
before the orphans’ court, one of the judges of said court cannot lawfully approve such 
a bond, the other being present and objecting; and, as such trustees have no authority 


Viow 
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RELIGIOUS SOCIETIES — Continued. 
to act, equity will not at their instance dispossess the de facto trustees, whether their 
title is good or bad.— Appeal of Nolde, Sup. Ct. Pa., 15 Atl. Rep. 777. 


2.—. —. [Quo Warranto], Proper remedy to determine right of trustee to 
act.—A court of equity will not entertain a bill solely to determine the right of an 
incumbent to act as trustee of a religious corporation, quo warranto being the proper 
proceeding for that purpose. — Ibid. 


REMAINDER. — [Vested Remainder — Wills — Life Estate.] — A devise to one 
“during the term of her natural life, so long as she shall remain my widow and unmar. 
ried,” and “ from and after her death” to trustees to sell and pay certain legacies creates 
a life estate with a vested remainder in the trustees; the words “so long as she shall 
remain my widow” being merely a qualification, or condition subsequent, upon the 
breach of which the heirs might enter and dispossess her; but whether such entry 


would defeat the remainder over, quere.— Myers v. Adler, Sup. Ct. D. C., 13 Cent. Rep. 
453. 


2.—. —. Test of vested remainder.—The test of a vested remainder is its present 
capacity to take effect in possession whenever the prior estate shall determine. — Jbid, 


3.—. —. [Legacy]— When does not lapse on account of death of legatee. — 
Where a legacy payable out of real estate is made payable at a future time, and it is 
evident that the payment is withheld in order that the devisee of the estate may in the 
mean time enjoy the same free from the burden of the legacy, such a legacy does not 
lapse if the legatee die before the time fixed for payment. — Jbid. 


REMISSION, see CONTEMPT. 


RES ADJUDICATA.— (Stare Decisis]— Decision on former appeal binding on 
court.— A previous ruling by the appellate court upon a point distinctly made, may be 
only authority in other cases, to be followed or affirmed, or to be modified or overruled, 
according to its intrinsic merits; but 1m the case in which it is made it is more than 
authority; it is a final adjudication, from the consequences of which the court cannot 
depart, nor the parties relieve themselves. — [The court cite the following cases, Phelan 
v. San Francisco, 20 Cal. 45, quoted in Wells Res. Adj., sec. 613, Hiatt v. Brooks, 17 Neb. 33, 
22 N. W. Rep. 73; O’Donohue rv. Hendrix, 17 Neb. 287,22 N. W. Rep. 548; Leighton v. 
Stuart, 19 Neb. 546, 26 N. W. Rep. 198; Nelson v. Bevins, 19 Neb. 715, 28 N. W. Rep. 331; 
Lane v. Starkey, 20 Neb. 586, 31 N. W. Rep. 238; Mynning v. Railroad Co. (Mich.),35 N. W. 
Rep. 811.] — Chicago, B. § Q. R. Co. v. Hull, Sup. Ct. Neb., 40 N. W. Rep. 280. 


RESTRAINT OF TRADE, see CORPORATIONS. 
REVIEW, see JUDGMENT; RECEIVER. 
REVIVAL, see ABATEMENT. 


. SALE.— [Parent and Child]—Transactions between.—In a suit by two daughters 


of a deceased intestate, to have a large personal property, which was claimed by the 
son, declared the property of the estate, respondent testified that the property was sold 
to him by intestate in satisfaction of an old debt for which no receipts or accounts were 
made, and the amount of which he could not definitely remember. The sheriff testified 


that, when visiting intestate with an execution on a debt for which the latter was surety, - 


four years after the pretended purchase, both intestate and respondent informed him 
that respondent had purchased the stock of the farm; the stock being but a small part 
of the propertyclaimed. On the other hand, the sisters testified positively that respond- 
ent never purchased nor claimed to have purchased the property, but had admitted since 
the death of intestate that it belonged to the estate. Numerous witnesses testified to 
small transactions consistent only with ownership by intestate. The latter’s books 
showed transactions with respondent, but nothing of the one in question. A contract 
between the parties litigant, made after intestate’s death, provided that respondent 
should for a time keep the management of intestate’s property, “as he has had control 
of it heretofore,” and receive remuneration therefor. Held, that the evidence clearly 
showed that the property belonged to the estate, and not to respondent. — Perkins v. 
Greever, Sup. Ct. App. Va., 7S. E. Rep. 391. 
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SALE — Continued. 

3—. —. (Witness—Evidence]— Testimony of respondent in his own behalf 
incompetent. — The testimony of respondent in his own behalf was incompetent under 
Code Va. 1873, ch. 172, sec. 22, as amended and re-enacted by Acts 1876-77, ch. 256, p. 265, 
providing that, when one of the original parties to a contract is dead, or incompetent to 
testify the other party shall not testify in his own favor, or in favor of any other party 
having an interest adverse to that of the party incapable of testifying, unless called to 
testify on behalf of the last-mentioned party, or unless some person having an interest 
adverse to that of the party incapable of testifying shall have testified to some fact 
occurring before such inability accrued. — Ibid. 


§.—. Warranty — Where goods sold do not satisfy covenant of warranty, 
defendants are bound to return them, and cannot recoup damages in an 
action for price.— Plaintiff agreed to sell defendants certain printing presses, and 
guaranteed that they should be “free from defective material or workmanship, and do 
their work satisfactorily.” The presses did not do their work satisfactorily to the 
defendants, nor did they work reasonably well. Defendants did not return the presses, 
but sought, in an action for the agreed price, to recoup the damages sustained by them. 
Held, (1) that the obligation of the plaintiff was to furnish presses which should work 
satisfactorily to the defendants; (2) that the covenant was not satisfied, even if they 
worked reasonably well; (3) that there was no method of estimating the difference in 
value between the presses as they were and such as would have satisfied the defend- 
ants; (4) that defendants were bound to return the presses if not satisfactory, and that 
they could not recoup damages in an action for the price. — Campbell Printing Press Co. 
y. Thorp, U. 8. Cir. Ct. E. D. Mich., 36 Fed. Rep. 414. [See cases cited in note by the 
editor of the Federal Reporter holding opposite view.] 


SCHOOLS.— [Teachers and Pupils]— Unreasonable rules and regulations.—A 
rule requiring pupils to pay for school property, which they may wantonly or carelessly 
break or destroy, is not a reasonable rule, and therefore not one which a teacher may 
make and enforce by chastisement.— State v. Vanderbilt, Sup. Ct. Ind., 18 N. East. Rep. 
264. 


SHARES, see CORPORATIONS. 

SNOW, see STREET RAILWAY COMPANIES. 

SNOW PLOWS, see STREET RaILwAY COMPANIES. 

STARE DECISIS, see MUNICIPAL CORPORATIONS; RES ADJUDICATA. 


STATE LEGISLATURES. — [Counties] — When county is omitted in an appor- 
tionment, it will retain representation in legislature under preceding act. — 
That part of the act of 1887 apportioning the State into representative districts, which 
relates to Sarpy county, is shown not to have p d both h of the legislature, and 
is, therefore, null and void; but the act, so far as it relates to the senatorial districts 
and the other representative districts, is complete in itself, and capable of enforcement, 
and within the limits of the constitution, and it will be sustained. The legislature 
cannot deprive the population of a county of representation in the legislature. There- 
fore, where, in an apportionment act, a county is omitted, it will retain its representa- 
tion under the preceding act. — State v. Van Duyne, Sup. Ct. Neb., 39 N. W. Rep. 612. 


STATUTE OF FRAUDS, see FRavupbs. 


STATUTES.—Not invalid because enacted by legislature chosen under an 
apportionment act whereby one county is left out.—A statute ofa legislature 
which was regularly organized and fully recognized by the executive, and which had 
no rival organization, is not invalid because the members were elected under an appor- 
tionment act which contained no provision for the representation of one of the 
counties. — Hughes vy. Felton, Sup. Ct. Col., 19 Pac. Rep. 444. 

.2—. —. [Constitutional Law.]—In proceedings under such a statute, the legality 
of the legislature thus constituted cannot be inguired into under Const. Colo., art. 5, sec. 
10, providing that each house shall judge of the election and qualification of its members; 
nor under the rule that, for the purpose of determining the validity of a legislative act, 
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STATUTES — Continued. 


the courts will not consider evidence outside the act itself, the enrolled bill, and the 
journals. — Ibid. 


—. See CHINESE; PUBLIC LANDS. 
STOCK EXCHANGE, see CORPORATIONS. 
STOCKHOLDERS, see CORPORATIONS. 
STOCKS, see MEASURE OF DAMAGES. 


STREET RAILWAY COMPANIES. — [Public Streets — Abutters) — Cannot 
ignore rights of abutting owners in use of streets.—Street railroad companies 
cannot use the streets in such manner, as to ignore the rights of abutting owners, and 
to obstruct, impede and prevent the use of other parts of the street, in keeping open 
their tracks for the purposes of passage, and no such right is conferred upon them, by 
the provisions in their charters, that the railroad shall be run as often as the conven- 


ience of passengers require it.— Broadway and Seventh Avenue Ry. Co. v. Mayor of New 
York, Sup. Ct. N. Y., 24 Ch. Leg. N. 85. 


2,.—. —. [Snow]—Cannot be put upon other parts of streets where it becomes 
an obstruction.—A street railroad company cannot, because it is necessary to remove 
the snow from its tracks, put it upon other parts of the streets where it becomes an 
obstruction to the use of the street by the other passers by. — Ibid. 


3.—. —. Noright tointerfere with any part of public street except that in- 
cluded within track.—A street railroad company has no right to control, or use, or 


in any manner interfere with any part of the public street except that actually included 
within its tracks. — bid. 


4.—. —. [Municipal Corporations—Snow Plows]— Right to regulate use 
of.— Under the duty which is imposed upon the city to remove obstructions from the 
streets, and keep them in a condition for travel, it has a right to forbid or regulate the 
use of snow plows and sweepers, which pile up the snow upon both sides of the track, 
and prevent the use by the abutting owners, or public in general, of the other parts of 
the street. — Ibid. 


STREETS, see MUNICIPAL CORPORATIONS. 


SUBROGATION. Of creditor to rights of surety. — A bank, which has secured judg- 
ment against the drawer, accommodation indorser, and drawee of a bill of exchange 
which the drawee had accepted and negotiated for his own benefit, has no right of sub- 
rogation to the rights of the indorser under a mortgage from the wife of the drawee, 
conveying lands belonging to her, and conditioned to secure the indorser from loss on 
the draft, the wife not being a party to the bill, and the bill not having been accepted 
on the faith of the mortgage.— Taylor v. Farmers’ Bank, Ct. App. Ky., 9 8. W. Rep. 240. 


2.——. [Mortgage] — Consideration will not be inquired into when not shown 
in pleadings.—In an action seeking the subrogation, the consideration of the 


mortgage will not be inquired into, the complainants not having attempted to show the 
consideration by their pleadings. — Zbid. 


; SURETY.—[Negotiable Instruments] — What constitutes.— Where one, not the 
4 payee of a non-negotiable note, writes his name upon the back of the paper prior to or 
J at the time of its inception, without any express agreement defining the nature and 
extent of his undertaking, he is liable upon the original contract as a surety or joint 
promisor, and is unaffected by a stipulation in the note waiving notice of non-payment, 


such stipulation being relevant to negotiable notes alone.— Pool vy. Anderson, Sup. Ot. 
Ind., 18 N. East. Rep. 445. 


TAXATION.—([Personal Property] — Situs for purposes of taxation.—The situs, 
4 for purposes of taxation, of tangible personal property, temporarily in another State 
i but not permanently located there, is the State of the domicil of the owner. — Com. 
v. American Dredging Co., Sup. Ct. Pa., 13 Cent. Rep. 489. 


2—. —. Unregistered vessels. —The situs, for purposes of taxation of unregistered 
vessels (including dredges and scows) engaged in interstate commerce, is the State of 
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TAXATION — Continued. 
the domicil of their owner, although such vessels may never have been within that 
State, —in the absence of anything to show that they are so permanently located in 
another State as to be liable to taxation there. — Ibid. 


&3—. [Railway Companies — Corporations — Federal Agency — Interstate 
Commerce — Territory] — Power to tax. — The exemption of a right of way from 
taxation does not exempt the superstructure, é.e., a railway, thereon. Taxation of 
the franchise of a railway granted by act of Congress, by the territories, is not in 
conflict with the constitutional grant to Congress of the power to regulate commerce 
among the several States. Nor is the taxation by a territory of the franchise of a cor- 
poration incorporated by act of Congress unconstitutional, as the taxation of a Federal 
agency, in the absence of such restriction in the grant of the taxing power to the terri- 
tory, as Congress may permit the territory todo so. For the purposes of taxation, the 
situs of the rolling stock of a railway company is where it is habitually used. If the 
specified property be constantly changing, the amount may be fixed by the average 
amount so used. Exemption from taxation is the exception to the rule of taxation, and 
can be sustained only from the strictest construction. The words “right of way” ina 
grant describe the tenure, not the land, granted. — Atlantic ¢ Pac. Ry. Co. v. Lesuevr, 
Sup. Ct. Ariz., 4 Railw. & Corp. L. J. 425. 


TEACHERS AND PUPILS, see SGHOOLS. 


TELEGRAPH COMPANIES. — Contract to deliver message. — A complaint which 
alleges that plaintiff stated to the defendant telegraph company that he was expecting 
a message, addressed ‘‘ Mentor, New York,” and was the person intended by such 
address, and requested defendant to deliver it to him on arrival; that he then offered to 
pay for the service in advance, which defendant declined to accept, but entered his 
name on its register as that of a person entitled to receive a message addressed to 
“Mentor,” and promised to deliver it as soon as it arrived, — shows a contract based on 
sufficient consideration, and which it was competent for defendant to make. — Milliken 
y. Western Union Tel. Co., Ct. App. N. Y., 18 N. East. Rep. 251. 


2—. —. Contract with agent. — The message having been sent by plaintiff's agent, 
and plaintiff being the only person interested in it, defendant is also liable to him for 
its non-delivery, on the contract of transmission made by it with his agent. — Ibid. 


TERRITORY, see TAXATION. 
TESTAMENTARY CAPACITY, see WILLS. 
TESTATOR, see WILLS. 
TIMBER, see PUBLIC LANDS. 
TREATIES, see CHINESE. 


TRIAL. — [Misconduct of Officer] — Presence of bailiffin jury room when jury are 
considering their verdict sufficient to vitiate.— Where a bailiff remains ina 
room with a jury during the time such jury are considering their verdict, it is sufficient 
to vitiate the verdict. The jury should have opportunity for private and confidential 
discussion. They should be permitted to comment with freedom upon the motives and 
conduct of parties and witnesses, and without restraint to express their views, which 
perhaps they could not publicly express without making i The pr ofan 
officer, therefore, for any considerable portion of the time, is an intrusion on this 
privacy, from which an injury to the accused will be presumed. Reese, C. J., dis- 
sents. — Gaudy v. State, Sup. Ct. Neb., 40 N. W. Rep. 302. 


—. See CRIMINAL Law. 


TRUSTEES, see RELIGIOUS SOCIETIES. 
ULTRA VIRES, see CORPORATIONS. 
UNDUE INFLUENCE, see WILL. 
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USURY. — [Banks and Banking—National Banks] — Penalty.—Under act of Con. 

gress June 3, 1864, sec. 30, providing that national banks, knowingly receiving or 
charging a greater rate of interest than allowed by the State where the bank ig located, 
shall forfeit the entire interest which the note carries with it, or which has been agreed 
to be paid thereon, not only is a sum reserved by the bank out of the money loaned, 
greater than the legal interest for the time the note has to run, forfeited, but also the 
interest accruing by law upon non-payment after maturity; it being interest which the 


note carries with it, within the meaning of the act.— Alves v. Henderson Nat. Bank, Ct, 
App. Ky., 9S. W. Rep. 504. 


2—. —. [Illegal Interest]— Agreement to pay forfeits all interest.—An 
agreement to pay illegal interest in a mortgage given to secure the notes after maturity 
is sufficient, under the act, to forfeit both legal and illegal interest, though no interest 
is expressed in the notes themselves. — Ibid. 


VACATION, see JUDGMENT. 
VALUABLE CONSIDERATION, see VENDOR AND VENDEE. 


VENDOR AND VENDEE.— [Bona Fide Purchaser] — Possession by co-tenant 
under unrecorded deeds. — A tenant in common purchased his co-tenant’s interest in 
the land, but failed to have his deed recorded until after sale of the latter’s interest on 
execution. At the time of receiving the deed he was in possession of the land, and 
thereafter made improvements on it; but the execution purchaser did not know that 
they were made exclusively by him. Held, that his possession was not notice of his 
rights under the deed. — May v. Sturdivant, Sup. Ct. Ia., 39 N. W. Rep. 220, 


2—. —. [Valuable Consideration] — Motion to set execution aside. — A pett- 
tion to set aside an execution sale of land, which alleges that the property was purchased 
at the sheriff’s sale, and that the purchaser had received a deed to it with notice of 


plaintiff’s rights, does not raise an issue as to whether the purchase was for a valuable 
consideration. — Ibid. 


3,—. ——. [Evidence] — Admissions of husband acting as agent for wife, when 
. not admissible.— The admissions of a husband, who generally acted for his wife in 
the management and disposition of her property, that he knew that the debtor, whose 
land his wife had purchased at execution sale, had previously sold and conveyed the 


same, are not admissible as against her when not made while he was acting for her.— 
Ibid. 


4.—. [Fraudulent Conveyance] — Rights of parties. — Where a vendor, by execu- 
tory contract, sells real estate to an insolvent husband, who, after he has appreciated 
the value of the property by erectihg a house thereon, requests the vendor to convey 
the same to his wife, in order to avoid the payment of a debt, and the vendor, with no- 
tice of this purpose, conveys the property to the wife, retaining in the deed a vendor's 
lien for the unpaid purchase money, such conveyance and retention of lien therein will 
be fraudulent and void as to the creditors of the husband; and the lien so retained will 
be held subordinate to the debts of such creditors. But, as between the wife and the 
vendor, such lien will be held binding and enforced in a court of equity, even though it 
includes items not originally a part of the purchase money for the real estate. — Holmes 
v. Hashberger, Sup. Ct. App. W. Va., 78. E. Rep. 452. 

—. See FALSE PRETENSES. 

VESTED REMAINDER, see REMAINDER. 

VENUE, see CRIMINAL Law. 

VICIOUS ANIMALS, sce ANIMALS. 


WARRANTY, see SALE. 


WIFE. —Not liable to arrest for defamatory words spoken during coverture.— 
A wife cannot be arrested and imprisoned in satisfaction of a judgment for defamatory 
words spoken by her during coverture in which her husband is not implicated. The 
Married Persons’ Property Act of June 3, 1887, does not change the common law in 
reference to this question. — Voght v. Kuklence, Ct. Com. Pleas Pa., 19 Pittsb. L. J. 47. 
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